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Town of Hilton Head Island 
Board of Zoning Appeals 

Regular Meeting  
    Monday, August 27, 2018 – 1:00 p.m. 

Benjamin M. Racusin Council Chambers 
AGENDA 

 
 

1. Call to Order 
 

2. Pledge of Allegiance 
 

3. Roll Call 
 

4. Freedom of Information Act Compliance 
Public notification of this meeting has been published, posted, and mailed in compliance with 
the Freedom of Information Act and the requirements of the Town of Hilton Head Island Land 
Management Ordinance. 

 
5. Swearing in Ceremony for Reappointed Board Members Jerry Cutrer and John White 

Performed by Brian Hulbert, Staff Attorney 
 

6. Welcome and Introduction to Board Procedures 
 

7. Approval of Agenda 
 

8. Approval of the Minutes – Meeting of June 25, 2018 
 

9. Unfinished Business 
 

10. New Business 
a. APL-001673-2016 – This is a re-hearing of a request for Appeal from Chester C. Williams 

on behalf of Beachwalk Hotel & Condominiums Association, Inc. and Beachwalk Hilton 
Head, LLC.  The appellant is appealing staff’s determination, dated August 23, 2016, that 
the proposed development of the Spinnaker Welcome Center at 30 Waterside Drive is 
permitted as proposed with Development Plan Review Application DPR-001056-2016.     

 
11. Board Business 

 
12. Staff Report 

a. Waiver Report 
 
13. Adjournment 

 
 

Please note that a quorum of Town Council may result if four or more Town Council members attend this meeting. 
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TOWN OF HILTON HEAD ISLAND 
Board of Zoning Appeals 

Minutes of the June 25, 2018 2:30 p.m. Regular Meeting 
Benjamin M. Racusin Council Chambers 

 
Board Members Present: Chairman David Fingerhut, Vice Chairman Jerry Cutrer, Patsy Brison, 
Charles Walczak, Robert Johnson, John White, Lisa Laudermilch 

Board Members Absent: None 

Council Members Present: Kim Likins 
Town Staff Present:  Charles Cousins, Director of Community Development; Nicole Dixon, 
Development Review Administrator; Carolyn Grant, Communications Director; Joheida Fister, 
Fire Marshal; Danielle Tison, Fire Inspector; Brian Hulbert, Staff Attorney; Teri Lewis, LMO 
Official; Taylor Ladd, Senior Planner; Teresa Haley, Senior Administrative Assistant 
 

1.  Call to Order  
 

2.  Pledge of Allegiance to the Flag 
 

3. Roll Call 
 

4. Freedom of Information Act Compliance 
Public notification of the Board of Zoning Appeals meeting has been published, posted and 
mailed in compliance with the Freedom of Information Act and the requirements of the Town of 
Hilton Head Island Land Management Ordinance. 
 

5. Swearing in Ceremony for New Board of Zoning Appeals Member Patsy Brison 
Kim Likins, Mayor Pro Tem, performed the swearing in ceremony for newly appointed Board 
member Patsy Brison. 
 

6. Welcome and Introduction to Board Procedures 
Chairman Fingerhut welcomed the public and introduced the Board’s procedures for conducting 
the business meeting.   

 
7. Approval of Agenda  

Chairman Fingerhut asked for a motion to approve the agenda.  Ms. Laudermilch moved to 
approve.  Mr. White seconded.  The motion passed with a vote of 7-0-0. 

 
8. Approval of the Minutes – Meeting of January 22, 2018 

Chairman Fingerhut asked for a motion to approve the minutes of the March 26, 2018 meeting.  
Vice Chairman Cutrer moved to approve.  Mr. Walczak seconded.  The motion passed with a 
vote of 6-0-1.  Ms. Brison abstained as she was not present at the subject meeting.   

  
9. Unfinished Business – None  

 
10. New Business 
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a. APL-942-2018 – Request for Appeal from Claudia Kennedy.  The appellant is appealing 
staff’s determination, dated March 27, 2018, which states that the use being conducted at 
2, 3, 7, 11, 15 and 17 Trail Beach Manor is Animal Services and Animal Services uses 
are not allowed in the MV (Mitchelville) zoning district. 
 
Ms. Lewis presented on behalf of Town Staff.  The Board made comments and inquiries 
to Staff regarding: permitted uses in the Mitchelville (MV) zoning district; permitted 
Commercial uses; other commercial services allowed; Animal Services is not an allowed 
use in MV; the interpretation of Animal Services as defined in the LMO; the properties 
were in the WMU zoning district until the LMO rewrite occurred in October 2014; prior 
use related to animals were pet stores and boarding kennels, but neither was allowed in 
WMU; whether any complaints were filed with the Town prior to 2014; around May 2016 
Staff was alerted to cats being housed on the property; this property would not be 
grandfathered as animal services were not permitted uses previously; the size of the 
property; no other uses are being conducted on the property; and surrounding properties 
include The Spa and Mitchelville Freedom Park. 

 
The Appellant, Claudia Kennedy, presented her case as described in the Board’s packet.  
The Board made comments and inquiries to the Appellant regarding: the percentage of 
cats that return to the property; she purchased the land in 2012; All About Cats has 
operated at property for approximately two to three years; All About Cats is a 501(c)(3) 
South Carolina non-profit; how the non-profit operates and where funding comes from; 
she does not hold a business license from the Town; how and from where do the cats 
come to her property; funding mostly comes from Appellant and some volunteers; the 
cats are fed, caught if possible, taken to the vet and paid for by the Appellant; the 
Appellant delivers cat food to people who cannot afford it; All About Cats is a group 
started around 2015 to provide people with a receipt for donating to the non-profit; 
consideration of purchasing additional land in other areas; there are about twenty kennels 
on site; the kennels are on palates with straw underneath and inside, a tarp on top, and cat 
feeders to keep rain off the food; volunteers come and go at various times, with two to 
three cars at most parked on the other side of the fenced in area which is also owned by 
the Appellant; no cat food is on site as raccoons will eat it; the Appellant is interested in 
purchasing land for cats throughout the Island; the Appellant lives inside a PUD and this 
use is not allowed; the Appellant characterizes what she does as a rescue at an urgent 
level and to help control overpopulation; and consideration for removal of the structures. 
 
Chairman Fingerhut asked the Town for a rebuttal.  Ms. Lewis pointed out while not 
permitted in MV, Animal Services is permitted in five zoning districts – SPC, CC, 
Stoney, LC and IL.  The property cannot be considered grandfathered as this type of use 
was never allowed on the property to begin with. 
 
Chairman Fingerhut asked the Board for comments and discussion.  The Board members 
discussed: their interpretations of the definition of Animal Services; a for profit business 
versus a non-profit and volunteer services; some members indicated the first sentence of 
the Animal Services definition governs and the rest of the definition includes examples; 
some members indicated interpreting the definition as a whole; the use is not permitted 
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now and was not permitted prior to the LMO adoption in 2014; and the Board is charged 
with deciding whether or not the use fits appropriately and complies with the LMO. 

 
Upon the conclusion of the discussion, Chairman Fingerhut asked for a motion. 
 
Vice Chairman Cutrer moved to uphold the finding of the LMO Official that the subject 
parcels are not in compliance with the LMO based on the Findings of Fact and 
Conclusion of Law as stated in the staff report and the March 27, 2018 determination 
letter.  Ms. Brison seconded.  The motion passed with a vote of 4-3-0. 
 
(Roll: Brison, Johnson, Fingerhut, Cutrer – for the motion; Walczak, White, Laudermilch 
– against the motion.) 

 
b. Election of Officers for the July 1, 2018 – June 30, 2019 Term 
 

Mr. Cutrer made a motion to elect David Fingerhut to serve as Chairman for the new 
term.  Mr. Walczak seconded.  There were no additional nominations for the office of 
Chairman.  The motion to elect David Fingerhut as Chairman passed with a vote of 6-0-1.  
Chairman Fingerhut abstained. 
 
Mr. Walczak made a motion to elect Jerry Cutrer to serve as Vice Chairman for the new 
term.  Chairman Fingerhut seconded.  There were no additional nominations for the 
office of Vice Chairman.  The motion to elect Jerry Cutrer as Vice Chairman passed with 
a vote of 6-0-1.  Vice Chairman Cutrer abstained. 
 
Vice Chairman Cutrer made a motion to appoint Teresa Haley to serve as Secretary for 
the new term.  Ms. Laudermilch seconded.  The motion passed with a vote of 7-0-0. 

 
11. Board Business – None  

 
12. Staff Report 

a. Waiver Report – Ms. Ladd noted the Waiver Report was included in the Board’s packet.   
 
The Board asked Staff to offer more frequent board training sessions that follow BZA 
meetings. 
 
The Board briefly discussed making motions that cover multiple issues.  The Board was in 
general agreement to break up parts of a complex issue into compound matters.  The 
suggestion was made to discuss each member’s viewpoint on each issue prior to making a 
motion.  This would allow for easier transcription and to lessen the likelihood of multiple 
amended motions. 
 

13. Adjournment 
Mr. Johnson moved to adjourn.  Vice Chairman Cutrer seconded.  The meeting was adjourned 
at 3:47 p.m.   
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Submitted by:  Teresa Haley, Secretary 
 
Approved: 

 
_______________________ 
David Fingerhut, Chairman 



Town Government Center     ♦     One Town Center Court     ♦     Building C 
Hilton Head Island     ♦     South Carolina     ♦     29928 

843-341-4757     ♦     (FAX) 843-842-8908 

TOWN OF HILTON HEAD ISLAND 
Community Development Department 

 
TO: Board of Zoning Appeals 
VIA: Teri B. Lewis, AICP, LMO Official 
FROM: Nicole Dixon, CFM, Development Review Administrator 
DATE: August 13, 2018 
SUBJECT: Rehearing of APL-001673-2016  

 
 
On November 28, 2016, the Board of Zoning Appeals heard an appeal submitted by Chester C. Williams 
on behalf of Beachwalk Hotel & Condominiums Association, Inc. and Beachwalk Hilton Head, LLC.  
Mr. Williams appealed staff’s determination, dated August 23, 2016, that the proposed development of 
the Spinnaker Welcome Center at 30 Waterside Drive is permitted as proposed with Development Plan 
Review Application DPR-001056-2016.  The Board denied the appeal and upheld staff’s determination. 
 
The appellant filed a Petition for Reconsideration on December 2, 2016, requesting that the BZA 
reconsider their decision to uphold staff’s determination. This was heard by the BZA at the January 23, 
2017 meeting.  No action was taken by the Board at that meeting, and as a result, the Motion to 
Reconsider APL-001673-2016 was deemed denied. 
 
On December 30, 2016, the appellant filed an appeal of the BZA’s decision to the Circuit Court 
(Attachment A). The appeal was heard by the Circuit Court on December 18, 2017. The Judge found 
that after presentations and questioning at the hearing by all parties, the record was unclear on certain 
issues he believes are important for appropriate judicial review of the appeal, including the basis for the 
BZA’s decision. He remanded the appeal back to the BZA for a rehearing and to answer three specific 
questions (Attachment B). 
 
Due to the lengthy size of the original record, the entire original appeal record, as well as the transcript 
of the BZA hearing that took place on November 28, 2016, was made available to the BZA members to 
pick up on Monday July 30th in order to give them enough time to read through the original 
documentation.  
 
At this time, staff does not have any new information to add to the record; however, in an effort to assist 
the BZA in answering the three questions posed by the Judge in the remand order, staff offers the 
following: 
 

1. Is Parcel E in a PD-2 Overlay District established by the LMO? Yes, Parcel E, which is the 
parcel subject to the appeal and also referred to as Tract B, is in the Waterside (Town Center) 
PUD as shown on the attached map (Attachment C), attached 1984 Conceptual Master Plan 
(Attachment D), attached Waterside PUD (Attachment E) and attached 1987 Conceptual Master 
Plans (Attachment F). Staff has found no evidence that Parcel E was ever removed from the 
PD-2 Overlay District.  
 

2. If Parcel E is in a PD-2 Overlay District, is Parcel E subject to the LMO’s PD-2 Overlay 
District regulations? Yes Parcel E is subject to the LMO’s PD-2 Overlay District regulations as 
found in LMO Section 16-3-106.G.  
 

3. If Parcel E is subject to the LMO’s PD-2 Overlay District regulations, what effect does 
that have on the development of Parcel E, and must the existing development on the 
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Town Government Center     ♦     One Town Center Court     ♦     Building C 
Hilton Head Island     ♦     South Carolina     ♦     29928 

843-341-4681     ♦     (FAX) 843-842-8908 

other parcels within that PD-2 Overlay District be taken into account in connection with 
any proposed development of Parcel E?  The PD-2 Overlay District Regulations do not have 
any effect on the development of Parcel E, nor does the existing development within the PD-2 
have to be taken into account with any proposed development of Parcel E. Staff believes the 
regulations outlined in LMO Section 16-3-106.G.4 are to be used when developing a PD-2 and 
doesn’t apply to a PD-2 that has been previously approved through prior regulations and 
substantially constructed. 
 
The appellant claims that since the parcel is subject to the LMO’s PD-2 regulations, the density 
and development standards provided in LMO Section 16-3-106.G.4.a prohibit Parcel E from 
being developed. The appellant claims that the average density of what currently exists within the 
PD-2 exceeds the maximum density allowed in the base zoning district. Staff disagrees with this 
claim. 
 
The Waterside Master Plan identified specific densities and uses that were allowed within the 
PUD and required a certain amount of common open space. Parcel E was identified as a 
developable property with up to 16,787 square feet of commercial development. The fact that 
Parcel E was not developed at the same time as the other developments that are part of the 
subject PUD, doesn’t mean it is now an un-buildable lot or that this parcel now has to comply 
with development standards that are meant to be used when creating a new plan for a PD-2.  
Staff does not believe at this point the density needs to be averaged for the PD-2 since this was 
clearly taken into account when the Master Plan was created. The Categorical Exemption, which 
vested the developer for specific densities and uses as shown on their Master Plan and vested 
them from having to comply with subsequent amendments to the LMO, expired on March 3, 
2000. Staff’s interpretation of the LMO is that since they are no longer vested under the 
Categorical Exemption, they have to comply with the current density standards of the underlying 
base zoning district for that parcel.  The underlying zoning of the subject parcel is RD (Resort 
Development). 
 
The proposed Welcome Center is shown to be built at a maximum of 7,500 square feet. The RD 
District allows up to 8,000 square feet of nonresidential uses per net acre. The subject property is 
1.068 acres in size, which would allow 8,544 square feet. Since the proposed Welcome Center is 
only 7,500 square feet in size, it is clearly less than what the LMO allows.  It is also less than the 
16,787 square feet originally retained for Tract B on the Master Plan.  
 

Staff reserves the right to submit additional documents. 
 
Please contact me at (843) 341-4686 or at nicoled@hiltonheadislandsc.gov if you have any questions. 
 
Enclosures: 
 Attachment A- Appeal to Circuit Court  
 Attachment B- Remand Order 
 Attachment C- Vicinity Map 
 Attachment D- 1984 Conceptual Master Plan 
 Attachment E- 1987 Waterside PUD Plan 
 Attachment F- Masterplan Included with DPR-18-87 
 Attachment G- Appellants Memorandum on Remand 
 Attachment H- Property Owners Memorandum on Remand 
 Attachment I- Subpoena 
 Attachment J- Record for Original Appeal Hearing 11-28-16 
 Attachment K- Transcript of Original Appeal Hearing 11-28-16 

mailto:nicoled@hiltonheadislandsc.gov


ATTACHMENT A

LAW OFFICE OF 

THOMAS c. TAYLOR, LLCADMITTED TO UNITED STATES 

SUPREME COURT BAR 
MAILING ADDRESS22 Bow CIRCLE 

ADMITTED IN SOUTH CAROLINA P.O. BOX 5550
SUITE A

AND GEORGIA HILT ON HEAD ISLAND, SC 
HILTON HEAD ISLAND, SC 29928 29938

CERTIFIED CIRCUIT 
COURT MEDIATOR TELEPHONE 843-785-5050 

TELECOPIER 843-785- 5030 

www.thomastaylorlaw.com • tom@thomastaylorlaw.com 

January 4, 2017 

Via U.S. Mail and E-Mail Attachment to: gregg@alfordlawsc.com 

Gregory M. Alford, Esq. 
Alford & Thoreson Law Firm 
18 Executive Park Road 
Building 1 
Hilton Head Island, SC 29928 

Re: Beachwalk Hotel & Condominiums Association, Inc. and Beachwalk Hilton 
Head, LLC. v. The Town of Hilton Head Island and/or The Town of Hilton 
Head Island Board of Zoning Appeals; In the Court of Common Pleas Civil 
Action Number 2016-CP-07-2712 

Dear Gregg: 

I appreciate you acknowledging service on behalf of the Town of Hilton Head Island, of 
the enclosed copy of the Summons and Notice of Appeal and Petition with Exhibits 1, 2, and 3, 
in the above captioned case. Please sign the Acknowledgement of Service and return it to me in 
the self-addressed, stamped envelope enclosed. Thank you. 

With kind regards, I am 

Cordially yours, 

LAW OFFICE OF THOMAS C. TAYLOR, LLC 

Thomas C. Taylor 

TCT/dpt 
Enclosure(s) 
cc: Chester Williams, Esq. 

Brian Hulbert, Esq. 

mailto:gregg@alfordlawsc.com
mailto:tom@thomastaylorlaw.com
http:www.thomastaylorlaw.com


STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) FOR THE FOURTEENTH JUDICIAL CIRCUIT 

COUNTY OF BEAUFORT ) CIVIL ACTION NO. 2016-CP-07-2712 
) 

Beachwalk Hotel & Condominiums ) 
Association, Inc. and Beachwalk ) 
Hilton Head, LLC., ) 

) 
Appellants/Petitioners ) 

) 
vs. ) ACKNOWLEDGEMENT OF SERVICE 

) 
The Town of Hilton Head Island ) 
and/or The Town of Hilton Head ) 
Island Board of Zoning Appeals, ) 

) 
Respondents/Defendants ) 

ATTACHMENT A

_______________) 

ON BEHALF of The Town of Hilton Head Island, the undersigned Gregory M. Alford, 

Esq., an attorney licensed and in good-standing in South Carolina, with the law office of Alford 

and Thoreson Law Firm, hereby accepts and acknowledges service of process of the Summons 

and Notice of Appeal and Petition filed December 30, 2016, in the above captioned case, this 

the __ day of ______, 2017. 

Gregory M. Alford, Esq. 
Alford and Thoreson Law Firm 
18 Executive Park Road, Bldg. 1 
Hilton Head Island, SC 29928 

ATTORNEY FOR THE DEFENDANT 
THE TOWN OF HILTON HEAD ISLAND 

Hilton Head Island, South Carolina 

1 



ATTACHMENT A

STATE OF SOUTH CAROLINA 

COUNTY OF BEAUFORT 

Beachwalk Hotel & Condominiums 
Association, Inc. and Beachwalk 
Hilton Head, LLC., 

Appellants/Petitioners 

vs. 

The Town of Hilton Head Island 
and/or The Town of Hilton Head 
Island Board of Zoning Appeals, 

Respondents/Defendants 

) IN THE COURT OF COMMON PLEAS 
) FOR THE FOURTEENTH JUDICIAL CIRCUIT 
) CIVIL ACTION NO. 2016-CP-07- :J.-7 /~ 
) 
) 
) 
) 
) 
) 
) 
) SUMMONS 
) 
) (Non-Jury Appeal) 
) 
) 
) 
) 

TO THE RESPONDENTS/DEFENDANTS ABOVE NAMED: 

YOU ARE HEREBY SUMMONED and required to answer the Appeal and 
Petition herein, a copy of which is herewith served upon you, and to serve a copy of your 
Answer to this Appeal and Petition upon the subscriber, at Post Office Box 5550, Hilton Head 
Island, South Carolina 29938, within thirty (30) days after service hereof, exclusive of the day of 
such service, and if you fail to answer the Appeal and Petition within the time aforesaid, 
judgment by default may be rendered against you for the relief demanded in the Complaint. 

B c.:.-~-'l,,f,,L.:...__~~-1-----
Thomas C. Taylor, Esqu 
Post Office Box 5550 
Hilton Head Island, SC 29938 
Telephone: 843-785-5050 
Facsimile: 843-785-5030 
E-mail: tom@thomastaylorlaw.com 
SC Bar No.: 5499 
ATTORNEY FOR THE 
APPELLANTS/PETITIONERS 
BEACHW ALK HOTEL & 
CONDOMINIUMS ASSOCIATION, INC. 
and BEACHW ALK HILTON HEAD, LLC 

December 30, 2016 
Hilton Head Island, South Carolina 

mailto:tom@thomastaylorlaw.com


ATTACHMENT A

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) FOR THE FOURTEENTH JUDICIAL CIRCUIT 

COUNTY OF BEAUFORT ) CIVIL ACTION NO. 2016-CP-07- aI/ 2, 

) 
Beachwalk Hotel & Condominiums ) 
Association, Inc. and Beachwalk ) 
Hilton Head, LLC., ) 

) 
Appellants/Petitioners ) 

) 
vs. ) 

) 
The Town of Hilton Head Island ) 
and/or The Town of Hilton Head ) 
Island Board of Zoning Appeals, ) 

) 
Respondents/Defendants ) _____________) 

NOTICE OF APPEAL 
AND PETITION 

(Non-Jury) 

The Appellants/Petitioners, Beachwalk Hotel & Condominiums Association, Inc. and 

Beachwalk Hilton Head, LLC (hereinafter collectively referred to as the "Appellants"), hereby 

appeal the decision of the Town of Hilton Head Island Board of Zoning Appeals (hereinafter 

referred to as the "BZA") dated November 28, 2016 (and mailed on November 30, 2016) to 

uphold the determinations made by Nicole Dixon, CFM, Senior Planner for the Town of Hilton 

Head Island, SC (hereinafter referred to as the "Town") in her letter of August 23, 20161 to 

Chester C. Williams, Esq., (hereinafter referred to as the "Determination Letter") that the 

proposed development of the Spinnaker Welcome Center as contemplated by the Development 

Plan Review Application DPR-001056-2016 is permitted under the applicable Town code 

requirements and controlling case law. The record of the BZA Hearing is replete with clear and 

convincing evidence that the proposed development will exceed the permitted density on the 

land, and the Town staff's Determination Letter flies in the face of the Town's adopted Land 

Management Ordinance requirements and if upheld, will establish a dangerous precedent 

undercutting the strict development guidelines that have helped build Hilton Head Island's 

national reputation for quality land planning. 

1 A true and correct copy of the Determination letter of August 23, 2016 is attached as Exhibit 1. 



ATTACHMENT A
,, 

Introduction 

Ms. Dixon held in the Determination Letter that the proposed development of the 

Spinnaker Welcome Center as contemplated by Development Plan Review Application DPR-

001056-2016 (the "DPR Application") on that certain tract of land containing 1.068 acres, more 

or less, designated as "Parcel E" on the plat of survey entitled "15.100 Acres Waterside P.U.D." 

recorded in Beaufort County Plat Book 35 at Page 79 (the "Waterside PUD Survey") "is 

permitted as proposed [in the DPR Application] as long as it does not exceed what was allowed 

on that masterplan or what is permitted by the current LMO." 

The Waterside PUD Survey admitted into evidence at the Hearing shows a 15.100 acre 

tract subdivided into four separate parcels. Parcel E is the subject of the DPR Application, the 

Determination Letter, and this Appeal; the tract designated as "Parcel D" is the right-of-way of 

Waterside Drive; the tract designated as "Parcel F" is the site of the Waterside by Spinnaker 

interval occupancy (timeshare) development (the "Spinnaker Project"); and the tract designated 

as "Parcel A&C" is the site of the Beachwalk Hotel. See attachment 1 to the Appeal Application 

initially filed with the BZA. The Property is zoned Resort Development ("RD"), and is located 

within both the Corridor Overlay District and the PD-2 Waterside (Town Center) Overlay 

District ("Waterside PD-2 District"). 

Appellant Beachwalk Hotel & Condominiums Association (sometimes herein singularly 

referred to as "BH&CA") is the owners association of the owners of the various condominium 

units in the Beach walk Hotel. Appellant Beachwalk Hilton Head, LLC ( sometimes herein 

singularly referred to as "BHH") is the owner of many of the condominium units in the 

Beachwalk Hotel. 

The Appellants initially appealed Ms. Dixon's Determination Letter to the Town's BZA 

in case number APL001515-2016, and a hearing was held on November 28, 2016. Presentations 

were made by counsel on behalf of the Appellants, by Ms. Dixon, and, at the invitation of the 

Chairman of the BZA, by Barry L. Johnson, Esq., counsel for SDC Properties, Inc., the 

developer of the proposed Spinnaker Welcome Center. In addition, exhibits were identified and 

placed into evidence. At the conclusion of the Hearing, a motion was made and seconded to deny 

the Appeal. That motion passed by a 4-2 vote. The official Board of Zoning Appeals' Notice of 

2 



ATTACHMENT A

Action in the matter was apparently signed and then mailed out via certified US mail on 

November 30, 2016.2 

BH&CA, for itself and on behalf of its constituent members, and BHH, disagree with the 

determination made by Ms. Dixon about the permitted uses, densities, and design standards 

applicable to development on Parcel E, and specifically allege that Ms. Dixon admittedly failed 

to evaluate the proposed development from the required perspective of average density in the 

entire PD-2 overlay district. Further, the Appellants allege that Ms. Dixon necessarily, and 

incorrectly, relied on information that was, and still is, unavailable, in making her determination, 

and incorrectly construed or interpreted the Town's LMO and Town documents affecting the 

development potential of the various parcels that are part of the Waterside PUD Tract, and 

therefore erred in making the conclusions and determinations set forth in the Determination 

Letter. Thus, the Appellants seek relief by this Appeal. 

In particular, in making her determination, Ms. Dixon relied on what she thought was, or 

may be, shown on the Conceptual Master Plan for the Town Center PUD dated 27 July 1987 (the 

"1987 Master Plan"), which, the Appellants submit, shows revisions to the Town Center PUD 

Master Plan approved by the Town's Planning Commission on May 6, 1987. However, as Ms. 

Dixon admits in the Determination Letter, the Town Staff is unable to locate a copy of the 1987 

Master Plan.3 The 1987 Master Plan is the most recent Town-approved Master Plan for the PD-2 

Town Center (Waterside) Overlay Zoning District, which includes the entire Waterside PUD 

Tract, and is part of the Town's Official Zoning Map. Accordingly, Ms. Dixon made her 

determination based at least in part on a document that neither she, the Town, the BZA nor this 

Court has to review. 

The Appeal 

I. BACKGROUND 

Parcel E is located at 30 Waterside Drive, and is identified as Parcel 202 on Beaufort 

County Tax Map 18. The Property is zoned Resort Development ("RD"), and is located within 

2 A true and correct copy of the Notice of Action is attached as Exhibit 2. 
3 See the fifth paragraph of the Determination letter, at the top of page two. 

3 



ATTACHMENT A

both the Corridor Overlay District and the PD-2 Waterside (Town Center) Overlay District 

("Waterside PD-2 District"). 

A. The 1984 Master Plan 

What is now the Waterside PD-2 District received preliminary approval on December 12, 

1983 from the Joint Planning Commission under the provisions of the Town's 1983 

Development Standards Ordinance (the "DSO")4 as the Town Center P.U.D. The November 5, 

1984 Conceptual Master Plan for Town Center P.U.D. (the "1984 Master Plan"),5 which Ms. 

Dixon refers to in the Determination Letter, was part and parcel of that approval.6 

B. The 1987 Master Plan 

On May 6, 1987, the Town's Planning Commission voted to approve a conditional use 

application to change the boundary of the Waterside PUD, which resulted in the current 

configuration of the Waterside PUD Tract, and also a special exception application to amend the 

1984 Master Plan to (i) increase the number of hotel rooms permitted on the Waterside PUD 

Tract from 50 rooms to 94 rooms, (ii) reduce the permitted square footage for office and retail 

space, (iii) reduce the permitted residential dwelling units from 222 to 200, and (iv) require 1.3 

acres of common open space. 7 The Town's records at one point included a copy of the 1987 

Master Plan showing, the Appellants submit, the amendments to the Waterside PUD approved 

by the Planning Commission May 6, 1987. The files of the Town Planning Department no 

longer contain a copy of the 1987 Master Plan. 

In the Determination Letter, Ms. Dixon refers in several places to "the 1987 master plan." 

The Appellants do not know if Ms. Dixon, by this reference, means the unapproved Conceptual 

4 The DSO was the Town's development standards ordinance that was in place prior to the Town's adoption of its 
first version of the Land Management Ordinance on 19 January 1987. 

5 What is now the Waterside PUD was originally named Town Center P.U.D. 

6 A copy of the 1984 Master Plan is attached to the original Appeal to the BZA as Exhibit C. 

7 See the minutes of the May 6, 1987 Planning Commission meeting that are part of the Town's records. Note that 
the Development Summary chart that is part of the 1984 Master Plan required that 50% of the Waterside PUD Tract 
remain as open space; however, the Appellants do not know what the open space requirement of the 1987 Master 
Plan is, because the Town cannot produce it. 

4 
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Master Plan for the Town Center PUD dated February 11, 1987 (referred to in the fifth paragraph 

of the Determination Letter), or the 1987 Master Plan, which was approved by the Planning 

Commission on May 6, 1987. 

Shortly after the Planning Commission's approval of the 1987 Master Plan, the structure 

that is now the Beachwalk Hotel was permitted on Parcel A&C of the Waterside PUD Tract, and 

thereafter construction was completed in accordance, the Appellants assume, with the 1987 

Master Plan. 

C. The Categorical Exemption 

By way of his letter of March 3, 1995 to Robert L. Graves, Thomas P. Brechko, then the 

Acting Administrator of the LMO,8 acknowledged the right of Pope Avenue Associates, then the 

owner of the Waterside PUD Tract, to develop the Waterside PUD Tract in conformance with 

the 1987 Master Plan, and approved a Categorical Exemption for the Waterside PUD (the 

"Categorical Exemption") from all subsequent amendments to the DSO and the LMO with 

regard to permitted uses, densities and design standards for five years, after which any future 

development on the Waterside PUD Tract parcels is to be subject to all relevant provisions of the 

LMO.9 

The Categorical Exemption was issued upon application by Pope Avenue Associates 

under the administrative procedures adopted by the Town Council pursuant to former LMO 

Section 16-7-698, 10 which provided for procedures for the determination of vested rights in order 

to provide fair and equitable determination of vested rights claimed by property owners pursuant 

to any approval previously granted under the LMO or any approval previously granted prior to 

the adoption of the LMO. Pope Avenue Associates claimed the vested right to develop the 

Waterside PUD Tract as allowed under the 1987 Master Plan, notwithstanding subsequent 

amendments to the LMO that limited development on the Waterside PUD Tract to lower 

8 The Town's LMO Official was previously known as the LMO Administrator. Teri B. Lewis, AICP is currently the 
LMO Official. The LMO Administrator had powers, duties, and obligations similar to the LMO Official. 

9 A copy of Mr. Brechko's March 3, 1995 letter to Mr. Graves is attached to the original Appeal to the BZA as 
Exhibit D. 

10 See the LMO as of November 15, 1993, the date of the Town Council's adoption of Ordinance No. 93-33, which 
added Section 16-7-698 to the LMO. 
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development densities and more strict development standards, and the Categorical Exemption 

recognized Pope Avenue Associates' right to do so prior to the five-year expiration date of the 

Categorical Exemption. 

After the issuance of the Categorical Exemption, the Spinnaker Project was permitted on 

Parcel F of the Waterside PUD Tract, and thereafter construction was completed in accordance, 

the Appellants assume, with the 1987 Master Plan. 

Of particular importance to this Appeal, the Categorical Exemption expired on March 3, 

2000. After that date, any future development on the Waterside PUD Tract "shall be subject to 

all relevant provisions of the then existing LMO." 

D. TheLMO 

On October 7, 2014, the current LMO was adopted by the Town Council. This current 

LMO is substantially different in many respects from the earlier versions of the LMO. The 

existence and validity of the Waterside PD-2 District was reaffirmed in the current LMO as a 

Listed Master Plan.11 

II. THE PD-2 OVERLAY DISTRICT 

LMO Section 16-1-108.F.2 recognizes the continuing validity of PD-2 Master Plans and 

the corresponding PD-2 Planned Development Overlay Districts, such as the Waterside PD-2 

District, approved prior to October 7, 2014, the date of adoption of the current LMO. 

The purpose of the PD-2 Overlay District is to encourage creativity in design and 

planning in the development of parcels by allowing greater design flexibility than the underlying 

base zoning district so that natural features may be protected and development concentrated in 

more suitable or less environmentally sensitive areas.12 Any use permitted in the underlying 

base district is permitted in a PD-2 Overlay District.13 

11 See LMO Table 16-3-106.G.4. 

12 See LMO Section 16-3-106.G.l. 

13 See LMO Section 16-3-106.G.3. The base zoning district for Parcel Eis the RD District. 
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To allow for the encouraged design flexibility, concentration of development, and 

protection of natural features, a section or phase of a PD-2 planned development may be built at 

a density which is greater than the site-specific density allowed by the underlying base zoning 

district, provided that any such concentration of density is offset by an area of lower density in 

another section or phase of the PD-2 planned development, or by an appropriate reservation of 

common open space elsewhere in the PD-2 planned development.14 

Of particular importance to this Appeal, LMO Section 16-3-106.G.4.a provides that the 

average density for the PD-2 Overlay District shall not exceed the maximum density permitted in 

the base zoning district. (Emphasis added.) 

LMO Section 16-3-106.G.5 and LMO Table 16-3-106.G.415
, which includes "Waterside 

(Town Center)" as a Listed Master Plan, says, with respect to the Listed Master Plans, that "their 

Town-approved Master Plans including associated text and any subsequent amendments are 

hereby incorporated by reference as a part of the Official Zoning Map and LMO text." In other 

words, the 1987 Master Plan is, for the Waterside PUD, part and parcel of the Town's Official 

Zoning Map and the LMO text.16 

III. ADMINISTRATIVE DETERMINATIONS 

LMO Appendix A, Section A-1, identifies the LMO Official as the person designated by 

the Town Manager "who administers and enforces" the LMO. Mrs. Teri B. Lewis AICP, is the 

LMO Official. LMO Appendix A, Section A-1.A.3 authorizes the LMO Official to make written 

interpretations of the LMO, as provided for in LMO Section16-2-103.R. LMO Section 16-10-

101.F authorizes the LMO Official to delegate her authority as the LMO Official to a 

professional-level employee under the LMO Official's authority or control. 

14 See LMO Section 16-3-106.G.4.a. 

15 That Table designation is likely a typographical error. Because it is in LMO Section 16-3-106.G.5, the Table 
should probably be designated as Table 16-3-106.G.5. 

16 LMO Section 16-1-107.A.2 requires the original and all revised versions of the Official Zoning Map be kept on 
file, either in hardcopy of digital form, at Town Hall. 
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Mrs. Lewis is the Town's LMO Official in the Town's Community Development 

Department, and Ms. Dixon is a Senior Planner in the Town's Community Development 

Department, under the authority and control of the LMO Official, with delegated authority from 

Mrs. Lewis to act on her behalf. 

Issues on Appeal 

The pertinent portions of the Determination Letter for this appeal are Ms. Dixon's 

pronouncements that: 

a. "I have determined that the Spinnaker Welcome Center is permitted as 

proposed as long as it does not exceed what was allowed on that masterplan or 

what is permitted by the current LMO." 

b. "The proposed Welcome Center project (DPR-001056-2016) meets all current 

LMO requirements and a Notice of Action was issued on July 28, 2016." 

c. "The proposed Welcome Center project (DPR-001056-2016) meets all current LMO 

requirements". 17 

This Appeal seeks to reverse the Determination Letter, but only in part. Specifically, the 

Appellants disagree that the proposed Spinnaker Welcome Center can be developed on "as long 

as it does not exceed what was allowed on [the Conceptual Master Plan for the Town Center 

P.U.D. approved by the Town's Planning Commission on 06 May 1987]". On the other hand, 

the Appellants agree that the proposed development of "the Spinnaker Welcome Center is 

permitted as proposed as long as it does not exceed ... what is permitted by the current LMO." 

However, as the record shows, the construction of the proposed Welcome Center would exceed 

the allowable density of the 15.1 acre parcel under the PD-2 overlay district. For that reason, this 

Appeal also seeks to reverse that part of the Determination Letter in which Ms. Dixon asserts 

that "The proposed Welcome Center project (DPR-001056-2016) meets all current LMO 

requirements". 

17 See Exhibit 1. 
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The Appellants hereby appeal the BZA's upholding of Ms. Dixon's August 23, 

2016 determination letter and ask that her determination that "the Spinnaker Welcome Center is 

permitted as proposed as long as it does not exceed what was allowed on that masterplan or what 

is permitted by the current LMO" be invalidated and voided. In addition, the Appellants appeal 

the BZA's upholding of Ms. Dixon's declaration that "The proposed Welcome Center project 

(DPR-001056-2016) meets all current LMO requirements". 

This appeal is made pursuant to South Carolina Code Annotated Section 6-29-820 et. seq. 

and the applicable provisions of the Municipal Code of the Town of Hilton Head Island 

including Section 16-2-307. As specific grounds for and in support hereof, the Appellants would 

show and allege that: 

1. The subject matter, parties, and all things alleged herein are within the jurisdiction 

of the Court. 

2. S.C. Code Annotated Section 6-29-820(A), authorizes appeals from any decision 

of a zoning board of appeals to the circuit court as follows: 

A person who may have a substantial interest in any decision of the board 

of appeals ... may appeal from a decision of the board to the circuit court 

in and for the county, by filing with the clerk of the court a petition in 

writing setting forth plainly, fully, and distinctly why the decision is 

contrary to law. The appeal must be filed within thirty days after the 

decision of the board is mailed. 

3. Further, the Town of Hilton Head Island's Land Management Ordinance (the 

"LMO") §16-2-307.A, provides in part as follows: 

A person who may have a substantial interest in any decision of the Board 

of Zoning Appeals ... may appeal from a decision of the Board to the 

Circuit Court of Beaufort County. 

4. Appellant Beachwalk Hotel & Condominiums Association, Inc. is a South 

Carolina not-for-profit corporation with its principal place of business in Beaufort County, South 
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Carolina. Appellant Beachwalk Hilton Head LLC is a South Carolina for-profit corporation with 

its principal place of business in Beaufort County, South Carolina. The Appellants own property 

adjacent to the proposed "Spinnaker Welcome Center" and are an aggrieved party in that their 

personal, pecuniary, or property rights will be affected by Ms. Dixon's determination letter. See, 

e.g., S.C. Attorney General's Opinion letter dated February 17, 2009 to Hon. John Wade, stating 

that an "aggrieved party" generally refers to "a party where personal, pecuniary, or property 

rights have been adversely affected by another person's actions or by a Court's decree or 

judgment." 

5. The Town of Hilton Head Island is a body politic and a political subdivision. 

Section 6-29-S00(A)(l) of the Code of Laws of South Carolina (1976), as amended, which is 

part of the South Carolina Local Government Comprehensive Planning Enabling Act of 1994 

(the "State Enabling Act"), grants the Town's BZA the power and duty to hear and decide 

appeals where it is alleged there is error in an order, requirement, decision, or determination 

made by an administrative official in the enforcement of the zoning ordinance portions of the 

LMO. When hearing and deciding appeals, the BZA may subpoena witnesses, and may reverse 

or affirm, wholly or in part, or may modify the order, requirement, decision, or determination, 

and to that end shall have all the powers of the officer from whom the appeal is taken, and may 

issue or direct the issuance of a permit,18 and is authorized to make findings of fact and 

conclusions of law. 19 

6. On the local level, LMO Appendix A, Section A-3.A, provides that the BZA hears 

and decides appeals on written interpretations of the LMO Official on zoning regulations where it 

is alleged there is an error in an order, requirement, decision or determination made by an 

administrative official in the enforcement of the zoning ordinance. 

7. Section 6-29-S00(B) of the SC Code Annotated, referring to the BZA, provides 

that: "Appeals to the board may be taken by any person aggrieved or by any officer, department, 

board, or bureau of the municipality or county." 

18 See SC Code Annot. Section 6-29-S00(D). 
19 See SC Code Annot. Section 6-29-S00(E). 
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8. Again on the local level, consistent with the State Enabling Act, LMO Section 16-

2-103.T.2.a, provides that a decision or written interpretation made by the LMO Official or other 

administrative official pursuant to the LMO, may be appealed to the BZA by any person aggrieved 

by the decision or interpretation who alleges that the LMO Official or other administrative official 

erred in making the decision or interpretation. 

9. On August 23, 2016, Ms. Dixon, acting in her capacity as a Senior Planner for the 

Town and with authority of the Town, issued the Determination Letter (Exhibit 1) to Chester C. 

Williams, Esq., counsel for the Appellants. The Determination Letter addressed the legality of 

the proposed construction of the Spinnaker Welcome Center. As noted above in the introduction, 

the pertinent portions of the determinations set forth in the August 23, 2016 letter were that: 

a. "I have determined that the Spinnaker Welcome Center is permitted as 

proposed as long as it does not exceed what was allowed on that masterplan or 

what is permitted by the current LMO." 

b. "The proposed Welcome Center project (DPR-001056-2016) meets all current 

LMO requirements and a Notice of Action was issued on July 28, 2016." 

c. "The proposed Welcome Center project (DPR-001056-2016) meets all current LMO 

requirements". 

The Appellants disagree with the Determination Letter and allege that the Determination 

Letter is incorrect, is in error, is arbitrary and capricious, and is contrary to the LMO. 

10. The Appellants have a substantial interest in the decision of the BZA set forth in 

the Notice of Action (attached as Exhibit 2), and are authorized to file this appeal to Circuit 

Court pursuant to SC Code Annotated Section 6-29-820 (A). 

11. The Appellants have exhausted their administrative remedies by virtue of their 

appeal to the BZA in case number APL-001515-2016, which was denied by the Notice of Action 

attached as Exhibit 2.20 

20 On December 2, 2016, pursuant to Article XI, Section 1 of the Rules of Procedure of the Board of Zoning 
Appeals, the Appellants filed a Petition for Reconsideration with the BZA, which remains pending as of the date of 
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12. The Appellants have timely filed this appeal to Circuit Court by virtue of filing 

same within thirty (30) days of the mailing of the Notice of Action attached as Exhibit 2. 

13. The Appellants hereby request that this honorable Court review all the evidence in 

this case, including the filing of the original appeal to the BZA No. APL-001515-2016, the 

Appellants' arguments made against the Determination Letter at the November 28, 2016 

Hearing, the relevant exhibits and testimony adduced at the November 28, 2016 Hearing (as 

shown in the Transcript that will be filed in this case), the BZA's actions and votes on BZA No. 

APL-001515-2016, the controlling Municipal Code sections, and the applicable state statutes and 

controlling case law, and based thereon enter an Order setting aside the BZA's decision to deny 

APL001515-2016 and uphold the Determination Letter. That Order should be based upon the 

facts and evidence in the record that will show the BZA failed to properly follow the Town of 

Hilton Head Island's established Land Management Ordinance and related Municipal Code 

provisions, failed to properly accept the undisputed facts agreed to at the Hearing, and failed to 

objectively consider the relevant, competent additional evidence adduced at the Hearing. Such a 

review will show the BZA's decision was without competent evidentiary support in the record, 

and reveals an abuse of discretion amounting to an error of law. 

14. The Appellants specifically allege that the BZA's denial of appeal No. APL1515-

2016 and the upholding of Ms. Dixon's Determination Letter was incorrect as a matter of law, 

and was arbitrary, capricious, and without reasonable relation to a lawful purpose, as follows: 

A. APPLICABLE LMO PROVISIONS 

The Appellants contend both the Town staff, in reviewing and approving the 

Development Plan Review application for the Spinnaker Welcome Center, and the BZA, in 

denying the Appeal, overlooked or misinterpreted the provisions of several directly applicable 

sections of the LMO, and applicable South Carolina case law. 

filing of this Petition. However, counsel for the Appellants believe the provisions of S.C. Code 6-29-S0(A) 
requiring the filing of this Petition within thirty (30) days after the decision of the BZA is mailed, are jurisdictional 
and not subject to extension by the filing of the Petition for Reconsideration. 

12 



ATTACHMENT A

1. CONFLICTING LMO PROVISIONS 

LMO Section 16-1-106.A.1 says, "When any LMO provision is inconsistent with another 

LMO provision... the more restrictive provision shall govern unless the terms of the more 

restrictive provision specify otherwise." 

Further, LMO Section 16-1-106.A.2 says, "When there is a conflict between an overlay 

zoning district and an underlying base zoning district, the provisions ofthe overlay district shall 

control." [Emphasis added] 

2. ZONING DISTRICTS 

LMO Section 16-3-101.A declares, "No land within the Town shall be developed except 

in accordance with the zoning district regulations of this chapter [i. e., LMO Chapter 16-3: 

Zoning Districts] and all other regulations of this Ordinance." 

In addition, LMO Section 16-3-101.B says, "Land within the Town is classified by this 

Ordinance to be within one of several base zoning districts. Land within any base zoning district 

may also be classified into one or more overlay zoning districts, in which case regulations 

governing development in the overlay district shall apply in addition to the regulations 

governing development in the underlying base zoning district." [Emphasis added] 

As to Overlay Zoning Districts specifically, LMO Section 16-3-102.C says: 

Regulations governing development in an overlay zoning district shall 

apply in addition to the regulations governing development in the 

underlying base zoning district. The standards governing the overlay 

zoning district shall control, whether they are more restrictive or less 

restrictive than a base zoning district. [Emphasis added] 

3. AUTHORITY OF THE TOWN STAFF 
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The 2004 decision of the South Carolina Court of Appeals entitled McCrowey v. Zoning 

Board ofAdiustment21 confirms what should be a self-evident proposition: The Town staff does 

not have the authority to alter or waive the provisions of a zoning ordinance. 

B. TESTIMONY AT THE BZA HEARING 

At the November 28, 2016 BZA hearing on the Appeal, counsel for the Appellants called 

Curtis L. Coltrane, Esq., former Town Attorney; Todd Theodore, a land planner with 

Wood+Partners, who submitted the Development Plan Review application for the Spinnaker 

Welcome Center; Charlie Halterman, a representative of SDC Properties, Inc.; and Ms. Dixon as 

witnesses, and they testified under oath administered by the Chairman of the BZA. (See the 

Transcript of Record prepared by Stenographic Reporter and Notary Public Amanda Brown, as is 

filed in this matter.) 

In his testimony, Mr. Coltrane (who drafted the controlling ordinance as the Town 

Attorney) explained the process the Town went through that resulted in the March 3, 1995 

"categorical exemption" letter from Thomas Brechko to Robert Graves (the "1995 categorical 

exemption"), and the effect of the 1995 categorical exemption on the properties included in the 

Waterside (Town Center) PD-2 Planned Development Overlay District22 (the "Waterside PD-2 

Overlay District"), including the expiration of the 1995 categorical exemption on March 3, 2000, 

and the corresponding termination of the right of owners of properties in the Waterside PD-2 

Overlay District to develop their properties with the uses and densities provided for in the 1987 

Conceptual Master Plan for the 15.1 acres in the Waterside PD-2 Overlay District. See 

Transcript, pp 16-22. Specifically, see Mr. Coltrane's testimony summarizing the intent of the 

"categorical exemption" at page 21: 

Q. And Curtis in a nutshell, is it accurate to say that basically it was 
either a matter to all these permit holders who had given permits 
before the restrictive LMO or the predecessor came to be, either 
build or lose your rights? 

21 McCrowey v. Zoning Board ofAdiustment of the City ofRock Hill, 599 S.E. 2d 617 (SC App. 2004). 

22 See LMO Section 16-3-106.G.5, and LMO Table 16-3.G.4, the Listed PD-2 Master Plans. 
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A. Well, either build within a given time frame or therefore build in 
conformance with whatever the LMO said to build to it. 

Transcript, p. 21, lines 3-11. 

Following Mr. Coltrane's testimony, Mr. Theodore (who in addition to being the 

developer's land planner, sits on the Town's Planning Commission) (Transcript p. 25, lines 1-2) 

was sworn and testified as follows: 

1. That when he submitted the DPR Application on behalf of the developer, he was 

not aware that Parcel E was part of the property included in the Waterside PD-2 

Overlay District, nor was he aware that the properties comprising the Waterside 

PD-2 Overlay District were the subject of the 1995 Categorical Exemption. 

Transcript, p. 25, lines il-16 and pp. 25-26, lines 25-4. 

2. That he acknowledged and agreed that Parcel E is part of the property included in 

the Waterside PD-2 Overlay District. Transcript, p. 26, lines 5-15, and p. 32, lines 

9-13. 

3. That he did not take the LMO's current PD-2 Overlay District regulations into 

account when preparing the DPR Application. Transcript, p. 38, lines 21-25. 

4. That in preparing the DPR Application, he did not check to see if the overall 

density for the 15.1 acres in the Waterside PD-2 Overlay District was in 

conformance with the maximum density limitation of the base Resort 

Development District (the "RD District"). Transcript, p.55, lines 5-24. 

5. That the development of the 15.1 acres in the Waterside PD-2 Overlay District as 

a new PD-2 Overlay under the current LMO requirements cannot be permitted 

with the development densities that currently exist on the 15.1 acres in the 

Waterside PD-2 Overlay District. Transcript, p. 39, lines 1-25. 

While Mr. Theodore did an admirable job as the developer's land planner during his 

testimony attempting to minimize the importance of the PD-2 overlay that applies to the property 

(but which he was unaware of when making the application), BZA member David Fingerhut cut 

to the chase in his questions: 
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Q. When you made the application, I think you did, pertaining to 
Tract D, that you were not aware this was a PD-2 overlay district; 
is that correct? 

A. That is correct. 

Q. Does that fact materially with that fact materially change your 
application with the town? 

A. We would have looked at the open spaces and buffers because it 
then looks at the property as a whole, be we also rely on the town 
to provide us with the historical background on the PD-2 
information and, you know, apparently that '87 plan or whatever is 
missing. 

Q. So one follow up. So without that analysis, can your application be 
viewed as valid if that material fact was not presented? 

A. I don't know. That is the town. 

Q. You're right. 

Transcript, p.55, lines 5-25. 

At the conclusion of Mr. Theodore's testimony, Charlie Halterman, the Construction 

Manager for the developer, was called, sworn and testified. Mr. Halterman identified the 15.1 

acre property which is the subject of this matter, from his personal knowledge and then identified 

the deed for the property. Transcript, p. 61, line 6-12 and p. 63, line 6-23. See the Deed attached 

to the Transcript as Exhibit B. 

Finally, Ms. Dixon was called by the Appellants and testified: 

1. That when she began her review of the DPR Application, she was not 

aware that Parcel E was part of the property included in the Waterside PD-2 

Overlay District, nor was she aware that the properties comprising the Waterside 

PD-2 Overlay District were the subject of the 1995 Categorical Exemption. 

Transcript, p. 68, lines 3-6 and p. 67, lines 14-20. 

2. That she learned that Parcel E was part of the property included in the Waterside 

PD-2 Overlay District and that the Waterside PD-2 Overlay District was the 
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subject of the 1995 Categorical Exemption when informed of those facts by 

counsel for the Appellants. Transcript, p. 68, lines 3-6 and p. 67, lines 14-20. 

3. That she approved the DPR Application after she was aware that Parcel E was 

part of the property included in the Waterside PD-2 Overlay District and that the 

Waterside PD-2 Overlay District was the subject of the 1995 Categorical 

Exemption. Transcript, p. 68, lines 7-13. 

4. That she acknowledged and agreed that Parcel E is part of the property included 

in the Waterside PD-2 Overlay District.23 

5. That in reviewing the DPR Application, she did not check to see if the overall 

density for the 15.1 acres in the Waterside PD-2 Overlay District was in 

conformance with the maximum density limitation of the base RD District, and 

that she only reviewed the DPR Application for conformance of Parcel Eby itself 

with the density requirement of the RD District. Transcript, p. 69, lines 5-13. 

6. That if the development of Parcel E must conform to the current LMO 

requirements for a PD-2 Overlay District, then the density calculation for the 

15.1 acres in the Waterside PD-2 Overlay District set forth on Page 13 and 14 of 

the narrative attached to the BZA Appeal application are correct. Transcript, pp. 

70, lines 17-25 and p.71, lines 1-10. 

7. That the development of the 15.1 acres in the Waterside PD-2 Overlay District 

as a new PD-2 Overlay under the current LMO requirements cannot be permitted 

with the development densities that currently exist on the 15.1 acres in the 

Waterside PD-2 Overlay District. Transcript, pp. 72, lines 4-25 and p. 73, lines 1-

10. See also her admission at page 108 to questions by Mr. Fingerhut: "If you're 

going to look at the entire PD-2 and based on their density on the current LMO, 

but use what is existing out there now, then Chet has demonstrated in his math 

23 Ms. Dixon acknowledged in the Determination Letter that Parcel Eis within the Waterside PD-2 Overlay 
District. 
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that they would not be allowed to do what they are proposing. Staff does not 

interpret the LMO that way." 

8. That the 1995 Categorical Exemption states that after its expiration on March 3, 

2000, any future development of the properties in the Waterside PD-2 Overlay 

District "shall be subject to the provisions of the LMO in effect at that time." 

Transcript, p. 73, lines 22-25 and p. 74, lines 1-13. 

9. That the PD-2 Overlay District requirements of LMO Section 16-3-106.G are 

part of the current LMO requirements. Transcript, p. 88, lines 2-7. 

10. That, notwithstanding the fact that Parcel Eis in the Waterside PD-2 Overlay 

District, the Town staff does not agree that development of Parcel E must 

comply with the average density requirements of the LMO's PD-2 Overlay 

District provisions in LMO Section16-3-106.G.4.a. Transcript, p. 77, lines 10-16. 

11. That if the average density limitations of the PD-2 Overlay District are applied to 

the entire 15.1 acres in the Waterside PD-2 Overlay District, then the existing 

development in place exceeds the LMO's density limitations. Transcript p. 70, 

lines 17-24. 

12. That she based her decision to approve the DPR Application on the expiration of 

the 1995 Categorical Exemption freeing Parcel E from the requirement of 

compliance with the current LMO PD-2 Overlay District regulations. Transcript, 

p. 74, lines 14-25. 

13. That the PD-2 Overlay District is still applicable to Parcel E, but, in her opinion, 

the Town staff does not now have to go back and look at the overall average 

density of the 15.1 acres in the Waterside Overlay District, as required by LMO 

Section 16-3-16.G.4.a. Transcript p. 77, lines 10-16. 

14. That the 1987 Conceptual Master Plan has no bearing on the development of 

Parcel E. Transcript p. 112, lines 14-18. 
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In his statement, Mr. Johnson acknowledged that any right to develop any portion of the 

15.1 acres in the Waterside PD-2 Overlay District as permitted by the 1987 Conceptual Master 

Plan terminated when the 1995 Categorical Exemption expired on March 3, 2000, and that a 

court had upheld the five year life of the 1995 Categorical Exemption. During his presentation, 

in response to a question from BZA member Jerry Cutrer, Mr. Johnson agreed that the 

development of Parcel E is now governed by the provisions of the current LMO, and that the 

1987 Conceptual Master Plan is now "irrelevant" to the development of Parcel E. Transcript, p. 

97, lines 2-6. 

After Mr. Johnson's presentation, Thomas C. Taylor, Esq., co-counsel for the Appellants, 

sought to ask Mr. Johnson questions. Transcript p. 103, lines 16-20. However, Mr. Johnson 

claimed to be exempt from questioning, and Chairman Stanford refused to allow Mr. Taylor to 

question Mr. Johnson. As soon as practical thereafter, Mr. Taylor asked to make a proffer of 

evidence he expected Mr. Johnson to testify to, but Chairman Stanford denied that request, and 

asked if Mr. Taylor could submit a written proffer. Transcript pp. 118-119. Mr. Taylor's written 

Proffer of Evidence was filed with Chairman Stanford on 29 November 2016, and a true and 

correct copy of same is attached hereto as Exhibit 3. 

C. THE BZA MEMBERS' DISCUSSION 

During the BZA's discussion after the testimony of the witnesses and Mr. Johnson's 

statements, BZA member Robert Johnson asked Ms. Dixon, "This master plan if it were to 

appear, does it have any bearing on what we're talking about?" Ms. Dixon answered, "It does 

not." Transcript, p.112, lines 15-18. 

Mr. Cutrer moved to deny the appeal, stating, "I believe I've heard Ms. Dixon say those 

requirements that were in that PD-2 density don't apply. The property meets the current LMO 

standard. The results of the determination letter way back in 1987 said all that expired in 2000. 

It is expired. I heard testimony from the staff that says this property would comply with the 

current LMO, so I move to deny the appeal." Transcript pp. 116, lines 20-25 and p. 117, lines 1-

6. That motion was seconded by Mr. Wilson, and it was approved by a vote of 4-2. 
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D. COMPLIANCE WITH CURRENT LMO REQUIREMENTS 

It is evident from the record that when Ms. Dixon said she reviewed the DPR Application 

"under the current LMO," as to the LMO's density limitations, she meant only the RD District's 

limitations under the current LMO, and not the PD-2 Overlay District's density limitations of the 

current LMO. But, Ms. Dixon also agreed that the LMO's PD-2 Overlay District requirements 

are part of the current LMO requirements, and that she did not take into account the LMO's PD-

2 Overlay District average density requirements for the 15.1 acres in the Waterside PD-2 

Overlay District. 

Ms. Dixon cannot be right on both points: If Parcel E is in the Waterside PD-2 Overlay 

District, which she admits it is, and if the LMO's PD-2 Overlay District requirements are part of 

the current LMO, which she admits they are, then any development of Parcel E must comply 

with all of the LMO's PD-2 Overlay District requirements, including the PD-2 Overlay District's 

density requirements and limitations. In fact, and in law, LMO Sections 6-1-106.A.1, 16-1-

106.A.2, 16-3-101.A, 16-3-101.B, and 16-3-102.C require that any proposed development on 

Parcel E comply with all of the LMO's PD-2 Overlay District requirements, including the PD-2 

Overlay District's density requirements and limitations, which control over the underlying base 

RD District's density requirements and limitation; and Ms. Dixon has no authority to alter or 

waive those requirements. 

LMO Section 16-1-106.A.1 states that when LMO provisions are inconsistent, the more 

restrictive provision shall govern unless the terms of the more restrictive provision specify 

otherwise. LMO Section 16-3-101.A states that no development of land shall occur except in 

accordance with the zoning district regulations of the LMO. 

LMO Section 16-3-101.B provides that if any land is located in an overlay district, then 

the LMO's regulations governing development in the overlay district shall apply in addition to 

the regulations governing development in the underlying base zoning district. And, LMO 

Sections 16-1-106.A.2 and 16-3-102.C require that when there is a conflict between an overlay 

zoning district and an underlying base zoning district, the provisions of the overlay district shall 

control, whether they are more restrictive or less restrictive than the base zoning district. 

(Emphasis added.) 
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Considering those LMO Sections and the McCrowey case, because Parcel E is in the 

Waterside PD-2 Overlay District, Ms. Dixon was required to look to the controlling density 

limitations of the LMO's overlay district regulations, and not to the density provisions of the 

underlying RD District. Ms. Dixon admitted that if the PD-2 Overlay District density 

requirements control, then the 15.1 acres in the Waterside PD-2 Overlay District are already over 

the overall maximum permitted density level for the 15.1 acres, and she would have to rescind 

her Notice of Action on the DPR Application. 

A complete review of the record reveals the flaw in the process used by Ms. Dixon to 

review and approve the DPR Application: she looked at Parcel E as a stand-alone parcel in the 

RD District, and therefore not subject to the PD-2 Overlay District limitation. The Appellants 

contend that the correct process for Ms. Dixon to have followed was to look at Parcel E not only 

as a parcel in the RD District, but also as a parcel located in the Waterside PD-2 Overlay District, 

and therefore subject to the requirements of all parcels in any PD-2 Overlay District. 

The M cCrowey case stands for the proposition that the Town staff is not free to pick and 

choose which PD-2 Overlay District requirements will be applied to any particular proposed 

development of a tract located in a PD-2 Overlay District, such as Parcel E. Instead, all 

applicable requirements of the LMO must be taken into account by the Town staff when they 

review an application such as the DPR Application. Ms. Dixon admitted that she did not do so 

as to the PD-2 Overlay District's density limitations. 

The Appellants submit that the Court should overturn the portion of the Determination 

Letter that states that the development of Parcel E as proposed in the DPR Application "meets all 

current LMO requirements". 

E. THE DETERMINATION 

The BZA voted 4-2 to simply deny the Appeal. Unless this Court intervenes, that means 

that the Determination Letter will be upheld as it is written. 

Ms. Dixon's determination was that Parcel E can properly be developed as proposed in 

the DPR Application as long as it does not exceed (i) what was permitted under the 1987 

Conceptual Master Plan, or (ii) what is permitted by the current LMO. However, Ms. Dixon 
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agreed at the hearing on the Appeal that Parcel E cannot be developed as provided for in the 

1987 Conceptual Mater Plan. Therefore, Ms. Dixon's testimony and admissions at the hearing 

on the Appeal contradict part of her detennination. 

The Appellants submit that this Court should overturn that portion of the Determination 

Letter that approves the development of Parcel E under the provisions of the 1987 Conceptual 

Master Plan for the Waterside PD-2 Overlay District. 

F. THE NOTICE OF ACTION 

The Appellants received a Notice of Action of the BZA's decision on the Appeal by 

certified mail dated November 30, 2016. A copy of that Notice of Action is attached as Exhibit 

2. It does not contain any Findings of Fact or Conclusions of Law. 

Section 6-29-S00(F) of the S.C. Code Annotated, requires that all final decisions and 

orders of the BZA must be in writing and be permanent! y filed in the office of the BZA as a 

public record, and that all findings of fact and conclusions of law must be separately stated in 

final decisions or orders of the BZA, which must be delivered to parties of interest by certified 

mail. Further, LMO Section 16-2-103.T.4.d.ii, regarding appeals of administrative decisions and 

written interpretations of the LMO to the BZA, requires that the BZA's final decision on an 

appeal "shall be in writing and shall include findings of fact and conclusions of law separately 

stated." 

The motion by Mr. Cutrer, seconded by Mr. Wilson, to uphold the Determination Letter, 

did not include any reference to findings of fact or conclusions of law (Transcript p. 116-117), 

and the Notice of Action likewise does not. Therefore, on its face, the Notice of Action is legally 

defective, and is insufficient to document the BZA's decision on the Appeal. 

The Appellants deserve to know, and have the right to know, the facts and law that form 

the basis of the BZA' s decision to uphold the Determination Letter. Because the BZA 

overlooked its obligation to state the required findings of fact and conclusions of law necessary 

to support its decision to uphold the Determination Letter in the Notice of Action, or 

misinterpreted its obligation to do so, the Appellants ask that this Court reverse the BZA's 

upholding of the Determination Letter. 
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G. THE DEVELOPER DOES NOT OWN THE PROPERTY 

Although the court reporter inadvertently transposed certain letters in the Transcript of 

Record on this issue, it is undisputed that the developer that has made the initial application for 

construction of the Welcome Center here at issue is SDC Properties, Inc. ( also referred to as 

"Spinnaker"). The Deed to the property was identified by Mr. Halterman and is attached to the 

Transcript as Exhibit B. As the Proffer of Evidence from Thomas C. Taylor to Chairman 

Stanford dated November 29, 2016 establishes, the property here at issue was owned in 1999 by 

Pope Avenue Associates, a South Carolina partnership, and was transferred on July 14, 1999 to 

the legal entity SCD Properties, Inc. Because the developer SDC Properties, Inc. does not own 

the property, and because the legal entity SCD Properties, Inc., which actually owns the 

property, has not appeared in this matter and has not applied for development of the property, 

this Court must reverse the BZA' s denial of the appeal. A true and correct copy of the written 

Proffer of Evidence is attached hereto as Exhibit 3. 

Conclusion 

This case is the perfect storm of various mistakes by the applicant SDC Properties, Inc. 

and the Town staff coming together to ove1whelm the members of the Board of Zoning Appeals 

with more than 1000 pages of documents and confusing testimony as to controlling principals 

and law. Somehow lost in the storm was the central issue of whether or not there is sufficient 

density remaining in the 15.1 acre tract to support further development on the property of a new 

Welcome Center and still comply with the average density requirements of the underlying base 

zoning tract. By clear and convincing evidence, the Appellants showed the BZA ( and show this 

Court) that the proposed addition of the new Welcome Center development would exceed the 

allowable density under the LMO. The staff and even the developer's land planner agreed under 

oath that if you take into account the existing density in the entire tract, that the Spinnaker 

application would have to be denied. But for some unfathomable reason, the staff has chosen

without any legal basis or precedent-to evaluate the new proposed development as a "stand 

alone" proposal, which flies in the face of the LMO, the case law, and appropriate land planning. 

WHEREFORE, based on all of the reasons set out above, the Appellants pray that the 

Court inquire into the issues presented and request that the Court: 
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1. Hold that the decision of the BZA to uphold the August 23, 2016 

Determination Letter is incorrect as a matter of law; 

2. Hold that the BZA, in upholding the August 23, 2016 Determination 

Letter, acted arbitrarily, capriciously, and without reasonable 

relation to a lawful purpose; 

3. Reverse the BZA decision and its upholding of the August 23, 2016 

Determination Letter; 

4. Specifically rule that the Notice of Action dated November 30, 

2016, be invalidated and voided; 

5. Award Appellants/Petitioners their costs of this action pursuant to 

Section 6-29-840(A) of the Code of Laws of South Carolina (1976), 

as amended; and, 

6. Issue such other and further relief as is just and proper. 

Law Office of Thomas C. Taylor, LLC 

~~ 
P.O. Box 5550, Hilton Head Isl., SC 29938 
S.C. Bar No. 5499 
Telephone: 843-785-5050 
Facsimile: 843-785-5030 
Email: tom@thomastaylorlaw.com 

ATTORNEY FOR THE 
APPELLANTS/PETITIONERS 
BEACHWALK HOTEL & 
CONDOMINIUMS ASSOCIATION, INC. 
and BEACHW ALK HILTON HEAD, LLC 

December 30, 2016 
Hilton Head Island, South Carolina 
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David Rcnnclt 
J\fayor 

William D. Harkins 
Mayor ProTcm 

Council Members 

Da\·id Ames 
Marc A. Grant 
Thomas \V. Lennox 
Kim W. Likins 
John J. !\kCann 

Stephen G. Riley 
Town Manager 

.• .✓ '·· ,'--< ,_..;,. :c 

TOWN OF HILTON HEAD ISLAND 
One Town Center Court, Hilton Head Island, S.C. 29928 

(843) 341-4600 Fax (843) 842-7728 
www.hiltonheadislandsc.gov 

,\ugust 23, 2016 

Mr. Chester C. Williams 
Law Office of Chester C. \X'illiams, LLC 
17 Executive Park Rd, Suite 2 
PO Box6028 
.Hilton Head Island, SC 29938 

Dear Chet: 

This letter is in response to the discussions ,ve have had ov~cr the past few n1onths and 
your request for information and a formal determination on what effect the \'Vaterside 
(Town Center) PD-2 overlayJw.spi1 tlfe'."iiaclint•Pl!.f;'el that Spinnaker is proposing to 
cons.truct their \X'elco'.;lf~~rit~{ ,n) (Ij~":\f~~j1ct_)\?"/'~tti~ l°.cated at 30 \\':terside Drive 
and 1s forther 1den,~;ili "?~.~Jisei203i7n l;>eJ1uf1:>ft''45t~ty'f ~x Map 18. Ihe property is 
zoned RD (Res~1't01;'~dpment), is ,v1t!llh the COR-(Co\;tidoi; Overlay D1stnct) and 1s 

part of the \'{';;~1(_~'fl'own Cen;1i¥J~;c,:>verlay · • ".:~••.. • 

According ~s~E!i~fonnation tba,Stf'. o~tls, the \"'(7ate;~i({~1P.D,2 received preliminary 
approval o~~ '_,h1~~;:Jf~:J?S4:~.1: oint{fl~1ni_~g~~~91_1~.mi:l~]i}.lf. ~fhis approval was '¾ 

obtained u\l. ' t'ef'll:i,tlr,23;i!;9 SO (D~ire\~_pme:11t~ta,uJJ!-rds Ordinance). T11e 
i·' ·'·,{'_;;-;•-.> .\.~ {; .,.,_,,;..--;_. "~ ,>i I , -

develop!l:\'Ylt "· · '*":~~ ';iatsJl\l~:y;ernber :,, 19~~ was to 

constst oq·J···l·.... : . . \ ...'.c ·• ·11"'·.· l he n1aster.. ~1~ ...·•.~.;.o.ffic:e uses.
plan in otitlJei;tlt , y/ ' · 6~''.ff~s'. of land with a 
developm~t.s,m;ui it~~. ..,.efoot.~f)_, open space, . . 
.tn1perv1ou&:}l-~-- ' ~}~1 :JSt'IbJ~cr to your mgLUry 1::; 
labeled as Ti*~.-- -.,g;_ "%,tnn:i.ercial-rctail''. 

if':7-:i 
,,;:,,p,,,...-_ '-· ; '· · 1 r', ~-~ i-J,_,

'/\tne:0"tated Jhlit prelil'rif . "· ;' ' , !!A!il? • ·.. 
;:. -·'.i,;:~_;,;,
)'1'5.tens'fua, . , , 

application for final , upweMitferf!it. l,.~1;1,,, c:a,,e: 
preliminary approv~rwas graMi,d:i;, ·R~c:e1)1b.et·h, 19114.. Ari appeal of this approval was 
filed by adjacent landowners to the Board of r\djustrnenr. The Board of Adjusrment 
reversed the December 12, 1984 preliminary approval. This matter was further appealed 
to the Court of Comm.on Pleas) \-Vhich reversed the Hoard of Adjustments decision and 
reinstated the December 12, 1984 preliminary approval and further ruled that the 
preliminary approval would not expire until September 30, 1987. 

A Special Exception/Conditional U;;,e pe.rmit was approved for the developn1ent by the 
Planning Commission on lvlay 6, 1987 which included a land exchange that changed the 
boundaty of the PUD bur not the sire acreage, and also permitted an increase .in the 
numbe.r of hotel roon1s from 50 to 94 with a corresponding .reduction of residential 
dwelling units and retail space. 

http:oint{fl~1ni_~g~~~91_1~.mi:l~]i}.lf
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1\ccorcling t:o a letter dated March 3, 1995 by Thomas Brechko, Chief of Planning wirh the 
Town> the Town's files at that ti.inc co11rnined a uconccptual 1\•faster Plan" dated July 27, 
1987, which revised the 1984 m:1.ster plan to match whanvas approved by the Planning 
Cornmission with the special exception/conditional use approval on May 6, 1987. Sraffis 
unable to locate this 111astcr plan. Staff was able to locate a Conceptual h-faster Plan dated 
February 11, 1987 in the Development Pbn Review file for t:he hotel development: (DPR-
18-87). 

A revie\v of the docurnentation associated with the special exception/conditional use 
approval indicates that the use of Tract B did not change. In comparing the 1984 master 
plan to the 1987 master plan, ir appears the boundary change referenced in the special 
exception/conditional use approval was beN.reen the hotel trnct and rhe \X?estern Sizzlin 
property (now Aunt Chiladas). The W'cstcrn Sizzlin property lost sornc of rhc parking area 
in the rear to allow a n1ore work.;1ble hotel site and in exchange, the commercial/rerail 
space originally planned for Tract: C was reduced and part of it was replaced ,vith parking 
for the Western Sizzlin property. Tract B remained on the 1987 master plan as commercial 
retail. There was a sum.mary table rhat wenr along \V:ith the special exception/conditional 
use approval. The sunimary table lists a 1.4 acre tract with 21,913 sc-1uare feet of 
comn1ercial/ office, a 3 acre tract ,vith 36,'279 square feet of comn1ercial/rctail1 a 2.Ci acre 
tract with 94 hotel/motel rooms, a 1.3 acre tract for common open space and a 6.8 acre 
tract with 200 rcsidentii1l dwelling units. 

According to a letter from 1v1cGinty Associates (.A.rchitccts for the hotel project) to tht· 
Town dated July 13, 1987, 1.3 acres of open space was rec-1uircd by the Planning 
Commission in conjunction with the special exception/conditional use approval. 1'he 
motel tract was 2.6 acres, which was not enough acreage to allow the requested 94 rooms. 
In order to 111akc the rooms per acre figure co1nply with the provisions of the Ll\1l\ the 
Planning Commission required 1.3 acres of open space be provided in rhe \X'aterside 
PUD. According to this letter, it was agreed that this co1m11011 open space could be 
disrribured throughout the remaming PUD. 

According to the March 3, 1995 letter by Thomas Brechko, on Janumy 5, 1995 a 
Categorical Exemption was approved for the projecr making it exempt from all 
a1nendments to the DSO and LJ\tfO at the time \vith regards to permitted uses, densities 
and design standards. The uses, acre-age assigned and square footages rhat were approved 
under the prelirninary approval were determined to be vested for rhc project. The 
Categorical Exemption certificate ,vas valid for five years, expiring on 1\!larch 3, 2000. 
After rhe expiration of the certificate, any future development of the property shall be 
subject to the provisions of the .T..,J\.fO 1n effect at: that time. This does not mean that the 
\X:'atcrside PD-2 Overlay ,vould no longer exist; it simply means that any properties that 
were not developed by that time are not vested for uses, densities and design standards 
that were allowed under the old LJ,,10. They must conform to the standards of rhe current 

LMO . 

.According to a narrative written by Don Guscio dated Februa1.y 4, 1998 subrnitted in 
conjunction with a Developn1ent Plan Review application for the Spinnaker intenral 
occupancy residential development (DPR-03-98), on December 17, 1997, \'Caterside by 
Spinnaker purchased all of the '0?aternide PD-2 property excluding the hotel tract and 
Tract B. The uses and densirv rrnnsforred to the new O\Vner '\Vere 200 residential units, 
5,126 square feet of office a,~d 23,363 square feet of retail. The balance of office and retail 
development density was retained for Tract B. Subtracting what was assigned to the new 
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owner from what was approved by the Planning Commission on 1'vf.ay 6, 1.987, 16,787 
square feet of office and 12,916 square feet of retail remains. DPR-03-98 was approved 
in 1998 for '.WO deve1op1nent 111111:s and associated recreational facilities and check-in office 
space. That is how the developn1en1. was built and still functions mday. ft is different than 
what the original 1984 Conceptual :t\•fo.stcr Plan \Vas approved for, but matches the 
summaty table that was approved in 1987. 

Based on open space nmnbers staff obtained fron1 Todd Theodore with \\lood and 
Partners (architect/applicant for the proposed Spinnaker \X7elcorne Center) the entire 
\Vaterside PUD, \Vhlch is 15.'1 acres total, has approximately 9.6 acres of open space. The 
\X1aterside PUD includes the \X.raterside by Spinnaker development, the Beach'\valk Hotel 
developrnent and the proposed welcorne center. Thjs information demonstrates thar the 
1.3 acres of open space required by the Planning Commission in 1987 for the PUD as a 
whole is being met. 

Based on all of the above information, I have determined that the Spinnaker \X!clcome 
Center is permitted as ptoposed as long as it does not exceed "vhat was allowed on that 
rnasterplan or what is permitted by the cur.rent Li\:IO. 

The proposed \Velcome Center is shown to be built at a maximutn of 7,500 square feet. 
Per LMO Section 16-3-102.L, the RD District allows up to 8,000 sguare feet of 
nonresidential uses per net acre. The subject property is 1.068 acres in size, which would 
allow 8,544 square feet. Since the prc)posed \X:'elcorne Center is only 7 1500 square feet in 
size, it is clearly less than what the L~VfO allows and is less than the 16,787 square feet 
01:iginally retained for Tract B. The proposed \X'elcome Center project (DPR-001056-
2016) meets all current LMO requin.'mt'nts and a Notice of Action was issued on July 28, 
201(,. 

Should you wish to appeal th.is determination to the Board of Zoning Appeals (BZJ\), 
please file an appeal application wirhin 14 calendar days of receipt of this detenn.ination. 

Should you have any other questions or concerns, please contact me at (843) 341-4686 
or nicoled@hilronheadislandsc.~'"OV. 

Sincerely, 

Nicole Dixon, CFM 
Senior Planner 

Cc: Todd Theodore, \~'ood and Partners 
Charlie Halterman, Spinnaker Resorts 
File 

mailto:nicoled@hilronheadislandsc.~'"OV


ATTACHMENT A

TOWN OF HILTON HEAD ISLAND 
·COMMUNITY DEVELOPMENT DEPARTMENT 

·One.Town Center Court .1 Hilton Head Island, SC 29928 I 843-341-4757 I FAX 843-842-8908 

BOARD OF ZONING APPEALS 
NOTICE OF ACTION 

APL-1673-2016 Waterside - Spinnaker November 28, 2016 
Welcome Center 

30 Waterside Drive Chester C. Williams 
Resort Development Zoning District 

-R552 018000 0202 0000._. · 
Corridor Overh1y District 
V{atersi"e (Town Center) PD-2 Overlay 

· Staff has received an Appeal from Chester C. WiUi_ams on behalf of l3eachwalk Hotel & 
Condominium Association, Inc and Beachwaik Hilton Head, LLC. The appellant is 
appealirtg staff's determination, dated August 23, 2016, that the proposed development of 
the Spinnaker Welcome Center is permitted as proposed with Development Plan Review 
Annlication DPR-001056-2016. . 

At their meeting on November 28, 2016, the Board voted to deny APL-1673-2016 and 
uphold the determination of the LMO Official. 

If you believe the Board erred in its decision, you have the right to appeal the decision to 
Circuit Court: . You have two options to appeal to Circuit Court: 

. 
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1. You may file a petition with the clerk of court in and for the county, in writing 
setting forth plainly, fully, and distinctly why the decision is contrary to law. The 
appeal must be filed within 30 days after the decision of the Board is mailed 
(South Caro}i;Ja Code of Laws 6-29-820A). The mailing date ofthis decision is 
November~ 2016. 

'30 
2. You may file a notice of appeal with the circuit court accompanied by a request for 

pre-litigation mediation in accordance with South Carolina Code of Laws Section 
6-29-825. Any notice of appeal and request for pre-litigation mediation must be 
filed within 30 days after the decision of the board is postmarked. 

Date: 
Ch~ n~Al

I l 

Date: 

Note: This decision must be delivered to the parties of interest via certified mail. 
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STATE OF SOUTH CAROLINA ) BEFORE THE BOARD OF ZONING
) APPEALS OF THE TOWN OF HILTON
) HEAD ISLAND, SOUTH CAROLINA 

COUNTY OF BEAlli'ORT ) 
) 

APPLICATION FOR APPEAL
) NO. APL-001515-2016 

PROFFER OF EVIDENCE 

TO THE APJ'EAL APPLICATION OF 

BEACHWALK HOTEL & CONDOMINIUMS ASSOCJATION, INC.
AND

BEACHWALK HILTON HEAD, LLC 

THE APPELLANTS Beachwalk Hotel & Condominiums Association, Inc. and Beachwalk
Hilton Head, LLC, do hereby submit this Proffer of Evidence to the Board of Zoning Appeals of
the Town of Hilton Head Island in follow-up to the direction of the Chairman of the Board of
Zoning Appeals issued during the Appeal Hearing in this matter, which occurred on November
28, 2016, beginning at approximately 2:30 p.m. at the Hilton Head Library. The Appellants
formally request that this Proffer of Evidence be attached to the official transcript of the Appeal
Hearing as an Exhibit, and that it be made a part of the official records of the Appeal Hearing. 

The below-signed Counsel for the Appellants hereby represent as follows: 

1. During the course of the Appeal Hearing of November 28, 2016, the Chairman of
the Board of Zoning Appeals (hereinafter sometimes referred to as the "BZA"), without any type
of formal request to be heard having been made and without any type of Motion being made, called
upon Bluffton, South Carolina attorney Barry L. Johnson, who was present in the Hearing room,
to formally address the BZA and participate in the Hearing on behalf of an entity known as SDC
Properties, Inc. Mr. Johnson accepted"tbe invitation and presented a legal argument to the BZA as
to why they should deny the appeal. 

2. Following Mr. Johnson's presentation to the BZA, counsel for the AppellanL~
requested that he be allowed to question Mr. Johnson briefly on the record, at a time when Mr.
Johnson was still present in the Hearing room. Mr. Johnson objected to being questioned, and the
Chairman denied the undersigned's requesr to call Mr. Johnson for questioning on the record. 

1 
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3. Following the denial of Appellant's request to call Mr. Johnson for questioning,
and while the Hearing was ongoing, the undersigned requested of the Chairman of the BZA, an
opportunity to make a proffer of evidence on the record, of the questions and evidence that he
believed the examination of Mr. Johnson would have elicited. The Chairman denied the request
to make a proffer, and stated., on information and belief without the benefit of a transcript at this
point less than 24 hours after the Hearing, "Can't you submit that in writing?" 

4. In a good-faith effort to comply with the Chairman's instructions and perfect the
record for appeal, the under-signed co-counsel for the Appellants represents to the BZA that he
believes in good faith that if he had been allowed to call Mr. Johnson for questioning that the
following would have been established: 

a. That Mr. Johnson represented Robert L. Graves and the entity known as Pope
Avenue Associates on March 3, 1995. 

b. That on March 3, 1995, Pope Avenue A,sociates owned the real property that is the
subject matter of this appeal. 

c. That on March 3, 1995, at the behest of Pope Avenue Associates, the Town of
Hilton Head I,,land through Thomas P. Brechko, AJCP, its then Chief of Planning
and Acting Administrator of the Land Management Ordinance, issued to Pope
Avenue A,sociates a letter commonly referred to as a "Categorical Exemption"
letter or certificate. A true and correct copy of that letter was attached to the
Appellants' narrative in this Appeal as Exhibit D. By its terms, the Categorical
Exemption letter expired on March 3, 2000. 

d. That on or about July 14, 1999, Pope Avenue A%ociates transferred ownership of
a parcel of land by General Warranty deed to SCD PROPERTIES, INC. That
parcel of land, described in a Deed presented during the Hearing and marked as
Exhibit 2, is the same parcel of land that is the subject of this Appeal Hearing. A
true and correct copy of the Deed i, also attached to this Proffer of Evidence. 

e. That Mr. Johnson represents the legal entity SDC Properties, Inc., a South Carolina
corporation that is commonly referred to as "Spinnaker'' and is the legal entity that
ha, made an application for a Development Permit to the Town of Hilton Head
Island to build a commercial building on the property that is actually owned by
SCD PROPERTIES, INC. 

2 
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f. That SDC Properties, Inc. does not own the real property for which it has made an
application for a Development Permit, and which is the subject of this Appeal
Hearing. 

g. That SCD PROPERTIES, INC. has not authorized nor initiated lhe application for
a Development Permit on land described in the Deed dated July 14, 1999. 

5. Appellants request this Proffer of Evidence be attached to the formal record of the
Appeal Hearing in this matter of November 28, 2016. 

RESPECTFULLY SUBMITTED this 29th day of November, 2016. 

~--
Law Office of Thomas C. Taylor, LLC
22 Bow Circle, Suite A
PO Box5550
Hilton Head Island, SC 29928-5550
843-785-5050
843-785-5030 (fax)
tom@thomastaylorlaw.com 
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%~ BEAUFORT COUNTY, S,C,I . RECOROING FEES COLLECTED
T~~lf_;! li'i fff.S ~ 86Qdt)STATE OF SOUTH CAROLINA t:llllHT1 ~J.5.\',c<2 srn'i ~

COUNTY OF BEAUFORT 
GENERAL WARRANTY DEED - 9 ,j ~ 

39611. 
KNOWALL MEN BYTHESE PRESEN-TI3, THAT, POPEAVENUE ASSOCIATES, aSouthCarolina 

Partnership, together With its successors and assigns ("Grantor") for and In consideration 0ftha sumofThroo 

Hundred Twenty Thousand and no/100 Dollars ($320,000,00) to Gran!or in nand palct al and oorore lho 

seaffng of 1t,ese presoots by SCO PROPERTIES, INC., a Utah CoipOralion ("Grantee") of Post Office Box 

6899, Hilton Head Island, South caronna 29938-6899, the receipt or wh!Ch Is haroby acknowfedged, has 

granted, bargained. sold and releasoo a11d by thase pm.soots does grant, bargain. setl and release unto soc 
Properties, lflc-,, a utah Corpoialion, 11s succer,sors and assigns.forever, the property described on Exhibit 

'"A'' ("Propertyj Rtlached hereto. 

TOGETHER Wint ALL AND SINGULAR. lhe rights, membef's, hetedlfaments anet appurtenances 

to the sek:l Property belongfng or in anY\)'ise Incident or appel1alnlng. 

TO HAVE .ANP TO HOLD, all art:f s111al.l!ar•. the Property before menUoned unto soc Propenles. 

Inc., a Utah CarporaUon, ils succes~rs and .assigns fore-Jer. 

ANO GRANTORDOEs hereby bltldltserf. its.successors and assigns, towarrantand foreverdefend, 

alt and singular, the Property tJ11to SOC Propefties, Inc., a Utah CorporoUon, ils successors and assigns, 

against Granter. its succassors and assigns. and an persons whomsoever JavduUycialmlng orto cl!Um the 

same- or any part thereof. 

VI\"-IN Wll"N,ESS WHERE()F. Graotcrhss caused these presents to be executed thls_l_7-_ clay or 

July. 1999, 

Signed. sealed .and delivered
in tile presence of: POPEAVE.NUEASSOCIATES, a South Carolina

Partne~ip 

/SSil ·lo-202 



, 
ATTACHMENT A

STATE OF SOUTH CAROLINA 

ACKNOWLEDGMENTCOUNTY OF BEAUFORT 

The undersigned notary pub!icd~.s hereby certify that Richard A. McGinly, a General Partner ofPope Avenue Associates, a South Caroll11e Partnership, personally appeared before fTle this day endacknowledged lhe doe execution of the foregoing instrument 
Witness my hand .and official seal flli:S !he ;'2?-f day of July, 1999. 

2 



ATTACHMENT A
;, ,, 

EXHIBlI "A~ 

Leg~! Oe$Criplion 

All th:at cOffain piece, parcel or lot of land Sitt/ale, ryinQ .and being on HIiton Head Island, Beaufort 
County, Soulh Carolina, and Shown as "'Parcel E· on that certain Pia! entllled ·A survey of 1.S.100 Actes 
Water.i!deP.U.O., a Section ofParcel 58 Forest Beach Subd!vislon,..dated December 9, 1987, and prepared 
by Surveying Consultants, .said plat bvlng rl!corded in the Office of' tile- Register of Oeeds for Beaufort 
Courtty. South Carolina. in Pia! Book 35, pa:g •l 79. For a more de.tailed desctiplion, reference is msde to safd 
plat of tecotd. 

This conveyance is subjact to all covenants, conditions. restrictions and ltasemenl as described in 
that certain Oedamlion ofCovenants. Condil!ons and Restrictions for Waierslde P .U.D, as recordad in the 
Office of the Rt,glste, of Deeds tor Be.rufort Counly, south Carolina, In Deed Book 494, page419 and all 
amendments thereto as well as oil easoments, restrictions, cownants and oond!Uons of record Iha Office 
or the Register of Oeects for Beaufort Counly, Sooth Carolina, and further subject to all declarations, 
covenijnfs, restrictions, easoments and plats of record ln the Offico of th& Registar of Deeds tor Beaufort 
County, South Carolina, 

This being a portion of Iha property cOflveyed to Pope Avenue Associates by deed Qr Robert L 
Gra!les.. Richard.A. McGinty and Rober! S. Crum dated September 16, 197-C, and rocon:iod In the Office of 
the Reg)Sl.erof Deeds for Beaufort County, South CawUna, In DeGO: Sook 223, p,me 1953. 

The wilhin Deed was prepared by Mar~ s. Simpson, Esquire, of JoMS, Scheider & Pnt1ersot1. P.A., 
Post Office Drawer 7049, Hilton H.ei!d l5laod. South caro11na 29938~7049. 

TMS: A PORTION OF DISTRICT S5o , MAP _j.t_. PARCEL~ 
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STATE  F S UTH CAR LINA ) IN THE C URT  F C MM N PLEAS 

)  F R THE F URTEENTH JUDICIAL CIRCUIT 

C UNTY  F BEAUF RT )          CIVIL ACTI N N . 2016-CP-07-2712 

) 

Beachwalk Hotel & Condominiums ) 

Association, Inc. and Beachwalk ) 

Hilton Head, LLC., ) 

) 

Appellants/Petitioners, ) 

) 

vs. ) ORDER 

) 

The Town of Hilton Head Island ) 

and/or The Town of Hilton Head ) 

Island Board of Zoning Appeals, and ) 

SDC Properties, Inc. ) 

) 

Respondents/Defendants. ) 

) 

ATTACHMENT B

PURSUANT T  S.C. Code Annot. Section 6-29-820, Beachwalk Hotel & 

Condominiums Association, Inc. and Beachwalk Hilton Head, LLC (collectively, the 

“Appellants”) timely appealed the decision of the Board of Zoning Appeals (the “BZA”) of the 

Town of Hilton Head Island, South Carolina (the “Town”) dated November 28, 2016 to uphold 

the determination made by Nicole Dixon, CFM, Senior Planner for the Town in her 

determination letter of August 23, 2016 to Chester C. Williams, Esq., that the proposed 

development of the Spinnaker Welcome Center as contemplated by the Development Plan 

Review Application DPR-001056-2016 (the “DPR Application”), is permitted under applicable 

Town requirements of the Town’s Land Management  rdinance (the “LM ”). 

Following the filing of this appeal by the Appellants, SDC Properties, Inc. (“SDC”), the 

owner of the tract of land referred to as Parcel E that is the subject of the DPR Application, by 

motion filed on February 5, 2017, moved to intervene in this appeal, and upon consent of all 
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ATTACHMENT B

parties, SDC was joined as a party defendant in this appeal on March 28, 2017. In the interim, 

the Respondent BZA filed its Answer on March 9, 2017, and thereafter, on April 18, 2017, the 

Appellants filed an Amended Notice of Appeal and Petition, which was answered by SDC on 

June 27, 2017. Subsequently, the Appellants filed their Second Amended Notice of Appeal and 

Petition on July 24, 2017, which was answered by the BZA and SDC on August 8, 2017 and 

September 1, 2017, respectively. Following briefing by all parties and the submission to the 

Court of a certified copy of the proceedings held before the Board of Zoning Appeals, including 

the hearing by the BZA on Application for Appeal APL-001673-2016 on November 28, 2016 

and the hearing before the BZA on the Appellants’ Petition for Reconsideration on January 23, 

2017, a hearing pursuant to S.C. Code Annot. Section 6-29-840 was held before the undersigned, 

sitting as a Special Circuit Judge, on December 18, 2017. Present for the Appellants were 

Thomas C. Taylor and Chester C. Williams; present for SDC was Barry L. Johnson; and present 

for the BZA was Gregory M. Alford. All counsel having been heard and persuasive arguments 

having been made, I determine and find as follows: 

Despite extensive presentations and questioning at the hearing before the BZA on 

November 28, 2016, I find the record is unclear as to certain issues that I believe are important 

for appropriate judicial review of this appeal, including the basis for the BZA’s decision. Thus, I 

determine that the certified record of the proceedings before the BZA in Application for Appeal 

APL-001673-2016 is insufficient for review, and I hereby remand this matter to the BZA for a 

rehearing and direct the BZA to specifically focus upon and answer the following questions for 

the Court’s further consideration: 

a. Is Parcel E in a PD-2  verlay District established by the LM ? 
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ATTACHMENT B

b. If Parcel E is in a PD-2  verlay District, is Parcel E subject to the LM ’s PD-2 

 verlay District regulations? 

c. If Parcel E is subject to the LM ’s PD-2  verlay District regulations, what effect 

does that have on the development of Parcel E, and must the existing development 

on the other parcels within that PD-2  verlay District be taken into account in 

connection with any proposed development of Parcel E? 

AND IT IS S   RDERED this _____day of March, 2018. 

Marvin H. Dukes, III 

Beaufort County Master In Equity and 

Special Circuit Judge 
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ATTACHMENT B

Beaufort Common Pleas 

Case Caption: Beachwalk Hotel & Condominiums Association Inc , plaintiff, et al VS 
Town Of Hilton Head Island , defendant, et al 

Case Number: 2016CP0702712 

Type: Order/Other 

So Ordered: 

s/Marvin H. Dukes III #3069 

Electronically signed on 2018-04-20 11:12:13 page 4 of 4 
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 Subject property 

APL-001673-2016 
TOWN OF HILTON HEAD ISLAND Attachment C - Vicinity Map ONE TOWN CENTER COURT 

HILTON HEAD ISLAND, S.C. 29928
PHONE (843) 341- 4600 The information on this map has been compiled from a variety of sources and is intended 

to be u sed only as a guide. It is provided without any warranty or representation as to the 
Date Created: April 24, 2017 accuracy or completeness of the data shown. The Town of Hilton Head Island assumes no 

Project - map.mxd liability for its accuracy or state of completion or for any losses arising from the use of the map. 

Town of Hilton Head Island 
. 

130 65 0 130 260 390 Feet 

1 inch = 273 feet 
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Properties highlighted in blue encompass the PD-2
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ATTACHMENT G

LAW OFFICE OF 

ADMITTED TO UNITED STATES THOMAS C. TAYLOR, LLC 

SUPREME COURT BAR 

ADMITTED IN SOUTH CAROLINA 
AND GEORGIA 

CERTIFIED CIRCUIT 
HILTON 

22 Bow CIRCLE 
SUITE A 

HEAD ISLAND, SC 29928 

MAILING ADDRESS 
P .O. BOX 5550 

HILTON HEAD ISLAND, SC 

29938 

COURT MEDIATOR TELEPHONE 843·785-5050 

TELECOPIER 843-785-5030 

www.thomastaylorlaw.com • tom@thomastaylorlaw.com 

August 9, 2018 

Via Hand-Delivery and E-Mail Attachment to: nicoled@hiltonheadislandsc.gov 

Ms. Nicole Dixon 
Community Development Department 
One Town Center Court 
Hilton Head Island, SC 29928 

Re: BZA hearing in Beachwalk case, APL-001673-2016 scheduled for 8-27-18 

Dear Ms. Dixon: 

I enclose herein, one original copy of our MEMORANDUM ON REMAND, which we 
ask that you provide to all BZA members. 

Thank you. 

Yours very truly, 

LAW OFFICE OF THOMAS C. TAYLOR, LLC 

Thomas C. Taylor 

TCT/dpt 
Enclosure(s) 
cc: Chet Williams, Esq., via e-mail 

mailto:nicoled@hiltonheadislandsc.gov


ATTACHMENT G

STATE OF SOUTH CAROLINA ) BEFORE THE 
) BOARD OF ZONING APPEALS 
) FOR THE 
) TOWN OF HILTON HEAD ISLAND, SC 
) 
) APPLICATION FOR APPEAL 

COUNTY OF BEAUFORT ) APL-001673-2016 

MEMORANDUM ON REMAND 

This Memorandum on Remand (this "Memorandum") is provided on 
behalf of Beachwalk Hotel & Condominiums Association, Inc. and Beachwalk 
Hilton Head, LLC (collectively, the "Appellants") to the Board of Zoning Appeals 
(the "BZA") of the Town of Hilton Head Island (the "Town") in connection with 
remand to the BZA by the Court of Common Pleas for the Fourteenth Judicial 
Circuit (the "Court") of Civil Action No. 2016-CP-07-2712 (the "Circuit Court 
Appeal") by The Honorable Marvin H. Dukes, III, Beaufort County Master in 
Equity, sitting as a Special Circuit Judge ("Judge Dukes"), by his order dated 
20 April 2018 (the "Remand Order"). 1 By the Remand Order, Judge Dukes 
sent Application for Appeal APL-001673-2016 (this "Appeal") back to the BZA 
for further consideration. 

I. INTRODUCTION 

This Appeal challenges determinations made by Nicole Dixon, 
Development Review Administrator for the Town, in her letter of 23 August 
2016 letter to counsel for the Appellants (the "Determination Letter"). The BZA 
heard and decided the Appeal on 28 November 2016, upholding the 
determinations made by Ms. Dixon in the Determination Letter, and declined to 
grant the Appellant's Petition for Reconsideration of that decision on 23 
January 2017. Thereafter, the Appellants timely filed the Circuit Court Appeal. 

As part of the Circuit Court Appeal, on 28 March 201 7, a Consent Order 
was entered by which SDC Properties, Inc. ("SDC"), the owner of the tract that 
is the site of the proposed Spinnaker Welcome Center development ("Parcel E") 

1 A copy of the Remand Order is Attachment B to the 1 August 2018 Memorandum from 
Nicole Dixon to the BZA. 

©2018 Chester C. Williams, LLC 
s M X: \Clients\Active\01787-002 BH&CA \BZA Appeal APL-001673-2016 \2018-08-09 Memorandum on Remand v6.docx 
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ATTACHMENT G

was joined as a party defendant in the Circuit Court Appeal. SDC remains a 
party to this Appeal. 

In the Remand Order, Judge Dukes found that the certified record of the 
proceedings of this Appeal APL-0001673-2016 was insufficient for review by 
the Court, and remanded the Circuit Court Appeal back to the BZA for a 
rehearing, and specifically directed the BZA to " .. . focus upon and answer the 
following questions for the Court's further consideration": 

A. Is Parcel E in a PD-2 Overlay District established by the LMO? 

B. If Parcel Eis in a PD-2 Overlay District, is Parcel E subject to the 
LMO's PD-2 Overlay District Regulations? 

C. If Parcel Eis subject to the LMO's PD-2 Overlay District 
Regulations, what effect does that have on the development of 
Parcel D, and must the existing development on the other parcels 
within that PD-2 Overlay District be taken into account in 
connection with any proposed development of Parcel E? 

Parcel Eis that certain tract of land containing 1.068 acres, more or less, 
designated as "Parcel E" on the plat of survey entitled" 15.100 Acres Waterside 
P.U.D." recorded in Beaufort County Plat Book 35 at Page 79 (the "Waterside 
PUD Survey") 2 that was the subject of the Determination Letter. 

This Memorandum addresses each of the remanded questions in turn. 

II. Question 1: Is Parcel E in a PD-2 Overlay District established by the 
LMO? 

Parcel E, located at 30 Waterside Drive, is identified as Parcel 202 on 
Beaufort County Tax Map 18. Parcel Eis located in the Resort Development 
(RD) Zoning District, and is within both the Corridor Overlay District and the 
PD-2 Waterside (Town Center) Overlay District (the "Waterside PD-2 Overlay 
District"). 

In her Memorandum of 1 August 2018 to the BZA (the "Staff Report"), 
Ms . Dixon, as she previously did in the Determination Letter, has again 

2 A copy of the Waterside PUD Survey is Attachment E to Ms. Dixon's 1 August 2018 
Memorandum to the BZA. 

©2018 Chester C. Williams, LLC 
s• X: \ Clients \ Active \01 787-002 BH&CA \BZA Appeal APL-001673 -2016 \ 2018-08-09 Memorandum on Remand v6 .docx 
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ATTACHMENT G

acknowledged and agreed on behalf of the Town Staff that Parcel E is in the 
Waterside PD-2 Overlay District. The Appellants agree, and Barry L. Johnson, 
Esq., counsel for SDC, likewise has agreed in his Brief in Reply to Court's Post
Hearing Questions filed on behalf of SDC in the Circuit Court Appeal, as did 
Todd Theodore, 3 SDC's land planner, in his testimony at the first BZA hearing 
on this Appeal, 4 that Parcel E is in, and is part of, the Waterside PD-2 Overlay 
District. 

In fact, there is no controversy about whether Parcel Eis located in a PD-
2 District and, accordingly, the first question posed by Judge Dukes in the 
Remand Order must be answered YES. 

III. Question 2: If Parcel E is in a PD-2 Overlay District, is Parcel E 
subject to the LMO's PD-2 Overlay District Regulations? 

In the Staff Report, Ms. Dixon, again on behalf of the Town Staff, 
acknowledged and agreed that Parcel Eis subject to the LMO's PD-2 Overlay 
District regulations, specifically, the provisions of LMO Section 16-3-106.G. 
The Appellants agree, and again likewise Mr. Johnson agreed in his Brief in 
Reply to Court's Post-Hearing Questions filed on behalf of SDC in the Circuit 
Court Appeal. 

Mr. Theodore testified at the first BZA hearing on this Appeal that any 
development of Parcel E must comply with the base zoning district and also 
must comply with the PD-2 Overlay District requirements. 5 

The LMO itself is also dispositive on this question. Specifically, LMO 
Section 16-3-10 l.B says, 

Land within any base zoning district may also be classified into 
one or more overlay zoning districts, in which case regulations 
governing development in the overlay district shall apply in 

3 Mr. Theodore is also a member of the Town's Planning Commission. 

4 See the transcript of the 28 November 2016 BZA hearing on this Appeal, at Page 26, lines 5-
15, and Page 32, lines 9-13. Those two pages are highlighted and attached hereto as Exhibit 
A. 

5 See the transcript of the 28 November 2016 BZA hearing on this Appeal, at Page 43, lines 
22-25, and Page 44, lines 1-18. Those pages are highlighted and attached hereto as Exhibit B. 
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ATTACHMENT G

addition to the regulations governing development in the 
underlying base zoning district. 

Further, LMO Sections 16-3-102.C and 16-3-106.D both say, 

Regulations governing development in an overlay zoning district 
shall apply in addition to the regulations governing development in 
the underlying base zoning district. 

It is clear from the above provisions of the LMO that the LMO intends for 
the Overlay District regulations to apply to land located in that overlay district. 

Because Parcel Eis located in a PD-2 Overlay District, specifically, the 
Waterside PD-2 Overlay District, it is clear that Parcel Eis subject to the LMO's 
PD-2 Overlay District regulations. Accordingly, the second question posed by 
Judge Dukes in the Remand Order must be answered YES. 

IV. Question 3: If Parcel Eis subject to the LMO's PD-2 Overlay District 
regulations, what effect does that have on the development of Parcel 
E, and must the existing development on the other parcels within 
that PD-2 Overlay District be taken into account in connection with 
any proposed development of Parcel E? 

In the Staff Report, after acknowledging that Parcel Eis subject to the 
LMO's PD-2 Overlay District regulations, Ms. Dixon, in response to this third 
question from Judge Dukes, first says, "The PD-2 Overlay District regulations 
do not have any effect on the development of Parcel E." Ms. Dixon goes on to 
say, 

Staff believes the regulations outlined in LMO Section 16-3-
106.G.4 are to be used when developing a PD-2 and doesn't 
[sic] apply to a PD-2 that has been previously approved 
through prior regulations and substantially constructed. 

Ms. Dixon cites no authority in the LMO, or otherwise, for this position. The 
Appellants believe Ms. Dixon is simply wrong on this point for several different 
reasons. 

4 
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ATTACHMENT G

A. PD-2 Overlay District Regulations 

LMO Section 16-3-101.B says that if any land is located in an overlay 
district, then the LMO's regulations governing development in the overlay 
district shall apply in addition to the regulations governing development in the 
underlying base zoning district. 

Notwithstanding LMO Section 16-3-101.B, Ms. Dixon and the Town Staff 
apparently believes that LMO Section 16-3-106.G.4 applies only to newly 
established, undeveloped PD-2 areas, 6 and has no effect on a previously 
approved and substantially constructed PD-2 area. The practical effect of this 
"belief' is that Parcel Eis not subject to all of the LMO's PD-2 Overlay District 
regulations. In other words, Ms. Dixon would have the BZA believe that while 
Parcel Eis subject to the LMO's PD-2 Overlay District regulations, it's really 
not, at least not all of those regulations. Ms. Dixon cites no authority for this 
position, certainly none in the LMO, other than the Town Staffs "belief' as to 
when LMO Section 16-3-106.G.4 is to be applied. The Appellants assert that 
nothing could be further from the truth. The proposed development of the 
Spinnaker Welcome Center on Parcel Eis nothing more than the last phase of 
the development of the various tracts in the Waterside PD-2 Overlay District. 
That is exactly the sort of scenario that LMO Section 16-3-106.G.4 addresses. 

The Appellants contend that if Parcel Eis subject to the LMO's PD-2 
Overlay District regulations, which Ms. Dixon admits it is, then Parcel Eis 
subject to not just some, but rather all, of the LMO's PD-2 Overlay District 
regulations. The Town Staff has not cited, and the Appellants cannot find, 
anything in the LMO that supports the Town Staffs "belief' or "interpretation" 
that LMO Section 16-3-106.G.4 applies only when developing, or establishing, 
a new PD-2 Overlay District. 

If Parcel Eis in the Waterside PD-2 Overlay District, which Ms. Dixon 
admits it is, and if the LMO's PD-2 Overlay District requirements are part of 
the current LMO, which Ms. Dixon also admits, then any development of Parcel 
E must comply with all of the LMO's PD-2 Overlay District requirements, 
including the PD-2 Overlay District's density requirements and limitations. In 
fact, and in law, LMO Sections 16-1-106.A.l, 16-1-106.A.2, 16-3-101.A, 16-3-

6 In the third paragraph of Section 3 of the Staff Report, Ms. Dixon, apparently with respect to 
the provisions of LMO Section 16-3-106.G.4, refers to "development standards that are meant 
to be used when creating a new plan for a PD-2." 

©2018 Chester C. Williams, LLC 
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ATTACHMENT G

101.B, and 16-3-102.C require that any proposed development on Parcel E 
comply with all of the LMO's PD-2 Overlay District requirements, including the 
PD-2 Overlay District's density requirements and limitations, which control 
over the underlying base RD District's density requirements and limitation. 

In point of fact, the LMO includes no provisions that limit the 
applicability of any of the PD-2 Overlay District regulations to only "a PD-2 
[Overlay District] that has been previously approved through prior regulations 
and substantially constructed." Further, Ms. Dixon doesn't try to define when 
a PD-2 Overlay District becomes "previously approved," nor does she try to 
describe what the "prior regulations" she refers to are, or when a PD-2 Overlay 
District becomes "substantially constructed." The Appellants submit that the 
standard relied on by Ms. Dixon is a fiction of the Town Staff, not contained in, 
or authorized by, the LMO, and is therefore arbitrary and capricious. 

The LMO says that if a tract of land is located in a PD-2 Overlay District, 
as is Parcel E, then the LMO's regulations governing development in the overlay 
district shall apply in addition to the regulations governing development in the 
underlying base zoning district. Because the term "shall" is mandatory, there 
is no limitation of the applicability of the LMO's PD-2 Overlay District 
regulations to Parcel E, and neither Teri B. Lewis, AICP, the LMO Official, Ms. 
Dixon, nor any other member of the Town Staff has the authority, latitude, or 
freedom to decide otherwise. 7 

From the Appellants' point of view, given the clear answers to the first 
two questions, this third question posed by Judge Dukes in the Remand Order 
to the BZA must also be answered by saying that YES, the LMO's Overlay 
District regulations do effect the development of Parcel E, and YES, the existing 
development on the other parcels within the Waterside PD-2 Overlay District 
must be taken in to account in connection with any proposed development on 
Parcel E. 

B. Fact versus opinion 

In the second paragraph of Section 3 of the Staff Report, Ms. Dixon says 
that the Appellants "claim" that the average density of what is currently 

7 See, McCrowey v. Zoning Board ofAdjustment of the City ofRock Hill, 599 S.E. 2d 617 (SC 
App. 2004, a copy of which was included with the Petition for Reconsideration of this Appeal 
filed with the BZA on 12 December 2016. Another copy is attached hereto as Exhibit C. 

l&'.:2018 Chester C. Williams. LLC 
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ATTACHMENT G

developed in the Waterside PD-2 Overlay District exceeds the maximum density 
in the base zoning district, and that the Town Staff "disagrees with this claim." 
However, the determination as to whether or not the existing development in 
the Waterside PD-2 Overlay District exceeds the average density limitation of 
LMO Section 16-3-106.G.4 is not a matter of opinion; instead, it is a matter of 
fact. 8 

LMO Section 16-3-106.G.4.a requires that "the average density for the 
PD-2 Overlay District shall not exceed the maximum density permitted in the 
base zoning district." For Parcel E, the base zoning district is the Resort 
Development (RD) District. 

The level of existing development on the tracts within the Waterside PD-2 
Overlay District is a fact, not an opinion or a belief. 

The recorded survey showing the tracts located within the Waterside PD-
2 Overlay District, Attachment E to the Staff Report, shows a 15.100 acre tract 
subdivided into four separate parcels. Parcel Eis the subject of this Appeal; 
the tract designated as "Parcel D" is the right-of-way of Waterside Drive; the 
tract designated as "Parcel F" is the site of the Waterside by Spinnaker interval 
occupancy (timeshare) development (the "Spinnaker Project"); and the tract 
designated as "Parcel A&C" is the site of the Beachwalk Hotel. 

According to the Town's records, over the years of the development of the 
Spinnaker Project, Building Permits for the construction of 198 dwellings units 
were issued. 9 In addition, one Building Permit for a nonresidential structure 
with 5,262 square feet was issued. 10 Under the current RD District 
regulations, which allows a maximum of 16 dwelling units per net acre, the 
Town now requires 12.375 acres to support the existing 198 dwelling units in 
the Spinnaker Project, and given the RD District's maximum nonresidential 
density of 8,000 square feet per net acre, the Town now requires 0.658 acre to 
support the existing nonresidential development that is part of the Spinnaker 

8 Daniel Patrick Moynihan, formerly U.S. Senator from the Commonwealth of Massachusetts, 
is generally credited with saying, "Everyone is entitled to their own opinions, but they are not 
entitled to their own facts." 

9 See Town Building Permits 8215, B9800299, B9901068, B9902863, B0000531, B0002113, 
B0100890, and B0lOl 129. 

10 See Town Building Permit B0000199. 
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Project. Therefore, under current LMO regulations, the Spinnaker Project's 
existing density would take up 13.033 acres of land in the RD District. 

To the Appellants' information, the Beachwalk Hotel was originally 
developed with 91 hotel rooms. Under the current RD Zone regulations, which 
allow a maximum of 35 hotel rooms per net acre, the Town now requires 2.600 
acres to support the existing 91 hotel rooms on the Beachwalk Hotel tract. 11 

Averaging the existing density of the Spinnaker Project and the 
Beachwalk Hotel over the entire 15.10 acres of the Waterside PD-2 Overlay 
District, it turns out that under current LMO requirements for the RD District, 
15.633 acres must be allocated to the existing development for the Spinnaker 
Project and the Beachwalk Hotel, leaving no acreage in the Waterside PD-2 
Overlay District available for density allocation on Parcel E. 

Accordingly, given the existing development in the Waterside PD-2 
Overlay District, the LMO's requirement for averaging density across the 
various tracts within the Waterside PD-2 Overlay District, and the LMO's 
limitation on maximum density to the density that is currently permitted in the 
RD District, there is insufficient available unallocated acreage within the 
Waterside PD-2 Overlay District to permit the proposed development on Parcel 
E.12 

The only possible basis for Ms. Dixon and the Town Staff to get around 
the facts, and the law, about the existing development on the tracts within the 
Waterside PD-2 Overlay District is to "interpret" the LMO in a manner that says 
the average density requirements of LMO Section 16-3-106.G.4 simply do not 
apply to Parcel E. That position is a tortured interpretation of the LMO that 
allows the Town Staff to disregard a mandatory provision of the LMO's PD-2 
Overlay District regulations, and cannot be reconciled with Ms. Dixon's 
agreement that Parcel Eis subject to the LMO's PD-2 Overlay district 
regulations. 

11 According to the Waterside PUD Survey, the Beachwalk Hotel tract, which is Parcel A&C on 
the Waterside PUD Survey, is exactly 2.60 acres. 

12 Ms. Dixon so testified at the 28 November 2016 BZA hearing on this Appeal. See the 
transcript of that hearing, at Page 108, lines 7-18, and Page 109, line 25 through Page 110, 
Line 13. Those pages are highlighted and attached hereto as Exhibit D. 

8 

{02018 Chester C. Williams, LLC 
X: \ Clients\Active\O1787-OO2 BH&CA \BZA Appeal APL-OO1673-2O16\2O18-O8-O9 Memorandum on Remand v6.docx 



ATTACHMENT G

Again, given the clear answers to the first two questions, the third 
question posed by Judge Dukes in the Remand Order to the BZA must also be 
answered by saying that YES, the LMO's Overlay District regulations do effect 
the development of Parcel E, and YES, the existing development on the other 
parcels within the Waterside PD-2 Overlay District must be taken in to account 
in connection with any proposed development on Parcel E. 

C. The 1987 Master Plan and the 1995 Categorical Exemption 

In the third paragraph of Section 3 of the Staff Report, Ms. Dixon says, 
"Staff does not believe at this point the density needs to be averaged for the 
[Waterside] PD-2 [District] since this was clearly taken into account when the 
Master Plan was created." This statement has no basis whatsoever in fact, and 
the Appellants challenge Ms. Dixon to cite her basis for this statement. 

The density averaging provisions of the LMO could not have had any 
bearing on the Conceptual Master Plan for the Town Center PUD dated 27 July 
1987 (the "1987 Master Plan") because the LMO, which was first enacted by 
the Town on 15 January 1987, at that time had no overlay zoning district 
comparable to the current PD-2 Overlay District, and no requirement for 
density averaging as now required by LMO Section 16-3-106.G.4. 13 

The 3 March 1995 Categorical Exemption letter (the "1995 Categorical 
Exemption") vested the right to development the Waterside PD-2 Overlay 
District tracts as allowed by the 1987 Master Plan, but only until 3 March 
2000. The Spinnaker Project was developed based on reliance on the 1995 
Categorical Exemption. SDC Properties, Inc. acquired Parcel E in July 1999, 
while the 1995 Categorical Exemption was still valid. However, as both Ms. 
Dixon and Mr. Johnson have agreed, 14 after 3 March 2000, the owner of Parcel 
E no longer had any right to rely on the vesting of rights under the 1995 
Categorical Exemption; instead, since 3 March 2000, and continuing until now, 
any development on Parcel E "shall be subject to all relevant provisions of the 

13 Any supposed density averaging under the 1987 Master Plan would have resulted in over 
58,000 square feet of office and retail space being available on Parcel E, which would equate to 
a density of well over 50,000 square feet per acre. No one can rationally argue that level of 
development should now be allowed on Parcel E. 

14 Mr. Johnson acknowledged at the 28 November 2016 BZA hearing on this Appeal that on 3 
March 2000, the 1987 Master Plan became irrelevant, and that the categorical exemption 
process utilized by the Town had been upheld by the South Carolina courts. 
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then existing LMO." No language could be plainer or simpler. SDC Properties, 
Inc. chose not to develop Parcel E before 03 March 2000, thereby forfeiting the 
ability to develop Parcel E without complying with the LMO's use and density 
regulations. Now, any development of Parcel E for any use, including the 
Spinnaker Welcome Center, is subject to the provisions of the current LMO. 
That includes, without limitation, all (not just some) of the LMO's PD-2 Overlay 
District Regulations. 

However, in the third paragraph of Section 3 of the Staff Report, Ms. 
Dixon says, 

Staffs interpretation of the LMO is that since they [i. e., SDC 
Properties, Inc., the owner of Parcel E] are no longer vested 
under the [1995] Categorical Exemption, they have to comply 
with the current density standards of the underlying base 
zoning district for that parcel. 

That statement, while accurate on its face, is only a partial statement of what 
the 1995 Categorical Exemption says. It is the truth, but not the whole truth. 
The 1995 Categorical Exemption actually says that after its expiration, future 
development on Parcel E shall be subject to all relevant portions of the then 
existing LMO. For purposes of Parcel E and this Appeal, the relevant portions 
of the current, i. e., the now existing, LMO include not only the density 
standards of the underlying RD Zoning District, but also LMO's PD-2 Overlay 
District regulations, including the average density regulations of LMO Section 
16-3-106.G.4 

The Appellants submit that the stated Town Staff interpretation is an 
arbitrary and capricious interpretation of the LMO without any factual or legal 
basis. It is an "interpretation" that says Parcel E, even though it is in a PD-2 
Overlay District, is not subject to the average density regulations of LMO 
Section 16-3-106.G.4. That is an "interpretation" that is outside the scope of 
the Town Staffs authority because it absolves Parcel E from compliance with 
mandatory provisions of the LMO. 

Considering Ms. Dixon's answers to the first two questions and the 
mandatory provisions of the LMO, the third question posed by Judge Dukes in 
the Remand Order to the BZA must also be answered by saying that YES, the 
LMO's Overlay District regulations do effect the development of Parcel E, and 
YES, the existing development on the other parcels within the Waterside PD-2 
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Overlay District must be taken in to account in connection with any proposed 
development on Parcel E. 

V. Interpretation of the LMO 

LMO Section 16-2-103.R and LMO Appendix A, Section A-1.A.3 authorize 
the LMO Official to make written interpretations of the LMO. 

The Town Staffs entire argument in this Appeal is based on an 
"interpretation" of the LMO, albeit an interpretation that results in a waiver of 
the applicability of mandatory LMO provisions to Parcel E. 

While the LMO Official may, and should, render interpretations of the 
LMO when the there is an ambiguity or uncertainty about the provisions of the 
LMO, interpretation of the LMO is unnecessary, and not allowed, when the 
provisions of the LMO are clear and unambiguous, and not susceptible to 
interpretation. 

Here, the applicable provisions of the LMO are clear, concise, 
unambiguous, and mandatory. If Parcel Eis in the Waterside PD-2 Overlay 
District, then it is subject to the LMO's PD-2 Overlay District regulations, 
which include the average density regulations of LMO Section 16-3-106-G.4. 
Those density regulations, being part of the PD-2 Overlay District regulations, 
control over the base zoning district regulations. 

Ms. Dixon claims to know the intent of the average density regulations of 
LMO Section 16-3-106.G.4 when she says, without citing any authority or 
basis for her knowledge, those standards "are meant to be used when creating 
a plan for a PD-2." However, similar average density regulations have been in 
the LMO for over 25 years, having been added to the LMO by Ordinance No. 
93-1 7 adopted by the Town Council on 2 August 1993. To the Appellants' 
knowledge, neither Ms. Dixon, nor Mrs. Lewis, nor any other members of the 
Town Staff (with the possible exceptions of Stephen G. Riley and Charles F. 
Cousins) were even on the Town Staff when the average density regulations 
were first incorporated into the LMO. How do they pretend to know the intent 
of those regulations? 

To the Appellants' knowledge, the Town Staff has never, before this 
Appeal, taken the position it is now taking on the applicability of LMO Section 
16-3-106.G.4, as they are by this new "interpretation" of the LMO. 
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The Town Staff should not be allowed to justify a position it has taken, in 
the face of LMO provisions using the mandatory term "shall," by a so-called 
"interpretation" that meets its needs. The end should not justify the means. 

It seems to the Appellants that the Town Staff simply does not want to be 
the one who enforces the plain language of the LMO, which would require them 
to tell SDC that they cannot develop Parcel E as requested; instead, under the 
guise of an "interpretation" of the LMO, the Town Staff wants the BZA to do 
that job. With their "interpretation," the Town Staff has achieved that result. 

VI. Conclusion 

In the Determination Letter, Ms. Dixon said that Parcel E could be 
developed for the proposed Spinnaker Welcome Center as long as the density 
does not exceed what was allowed on the 1987 Master Plan or what is 
permitted by the current LMO. However, at the 28 November 2016 hearing by 
the BZA on this Appeal, both Ms. Dixon and Mr. Johnson, representing SDC, 
disavowed any reliance on the provisions of the 1987 Master Plan because of 
the expiration of the 1995 Categorical Exemption. So, at least to the extent 
that the Determination Letter purports to authorize development of Parcel E as 
provided for in the 1987 Master Plan, the Determination Letter should be 
reversed by the BZA. 

LMO Section 16-1-106.A.2 says that overlay district regulations control 
over any underlying base zoning district regulations. That much is clear. 

It is also clear that Ms. Dixon and Mr. Johnson have agreed that Parcel E 
is located in a PD-2 Overlay District and is subject to the LMO's PD-2 Overlay 
District regulations. 

During the BZA's first hearing on this Appeal on 28 November 2016, Ms. 
Dixon testified that the 1995 Categorical Exemption states that after its 
expiration on 3 March 2000, any future development of the properties in the 
Waterside PD-2 Overlay District "shall be subject to the provisions of the LMO 
in effect at that time," 15 and that the PD-2 Overlay District requirements of 

15 See the transcript of the 28 November 2016 BZA hearing, at Page 73, lines 21-25, and Page 
74, lines 1-4. Those two pages are highlighted and attached hereto as Exhibit E. 
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LMO Section 16-3-106.G are part of the current LMO requirements. 16 

However, notwithstanding the fact that Parcel Eis in the Waterside PD-2 
Overlay District, the Town Staff disagrees with the proposition that the 
proposed development of Parcel E for the Spinnaker Welcome Center must 
comply with the average density requirements of the LMO's PD-2 Overlay 
District provisions in LMO Section16-3-106.G.4.a. Ms. Dixon has now 
reiterated that position in the Staff Report, without citing any basis or 
authority in the LMO, other than "belief' and "interpretation." 

The South Carolina courts have consistently held that when construing a 
statute, its words must be given their plain and ordinary meaning without 
resorting to subtle or forced construction to limit or expand the statute's 
operation. 17 Here, the Town Staff has done the opposite, "interpreting" LMO 
Section 16-3-106.G.4 to include a non-existent limitation on applicability to 
only new PD-2 Overlay Districts. 

Considering the mandatory LMO provisions applicable to PD-2 Overlay 
Districts, because Parcel Eis in the Waterside PD-2 Overlay District, the Town 
is required to look to the controlling density limitations of the LMO's PD-2 
Overlay District regulations, and not to the density provisions of the underlying 
RD District. Ms. Dixon admitted at the 28 November 2016 hearing on this 
Appeal that if the PD-2 Overlay District density requirements control, then the 
15.1 acres in the Waterside PD-2 Overlay District are already over the overall 
maximum permitted density level for the 15.1 acres, and she would have to 
rescind her Notice of Action on the DPR Application. 18 

In the Appellants' view, the main flaw in the process used by Ms. Dixon 
to review and approve the DPR Application was that she looked at Parcel E as a 
stand-alone parcel in the RD District, and therefore not subject to the PD-2 
Overlay District limitation. The Appellants submit that the correct process for 
Ms. Dixon to have followed was to look at Parcel E not only as a parcel in the 

16 See the transcript of the 28 November 2016 BZA hearing, at Page 88, lines 2-7. That page 
is highlighted and attached hereto as Exhibit F. 

17 See, City of Myrtle Beach v. Juel P. Corporation, 543 S.E.2d 538 (S.C. 2001), a copy of which 
is attached hereto as Exhibit G. 

18 See the transcript of the 28 November 2016 BZA hearing, at Page 109, lines 4-19. That 
page is highlighted and attached hereto as Exhibit H. The Appellants note there is a 
typographical error in the highlighted portion of that transcript, in that the word "resend" 
should read "rescind." 
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RD District, but also as a parcel located in the Waterside PD-2 Overlay District, 
and therefore subject to the requirements of all parcels in any PD-2 Overlay 
District. 

The McCrowey case stands for the proposition that the Town staff is not 
free to pick and choose which PD-2 Overlay District requirements will be 
applied to any particular proposed development of a tract located in a PD-2 
Overlay District, such as Parcel E. Instead, all applicable requirements of the 
LMO must be taken into account by the Town staff when they review an 
application such as the DPR Application. Ms. Dixon admitted that she did not 
do so as to the PD-2 Overlay District's density limitations. 19 

The Appellants submit that all three questions posed by Judge Dukes in 
the Remand Order must be answered in the affirmative, and that compliance 
with the LMO precludes further development of Parcel E because its further 
development cannot comply with the LMO. 

The Appellants ask that the BZA re-consider this Appeal, the record of 
this matter, the testimony and materials previously introduced, and to be 
introduced into the record of this Appeal at the re-hearing, and 

1. Hold that Parcel Eis located in a PD-2 Overlay District established 
by the LMO, specifically the Waterside (Town Center) PD-2 Overlay 
District under LMO Section 16-3-106.G; 

2. Hold that Parcel Eis subject to the LMO's PD-2 Overlay District 
regulations; 

3. Hold that any proposed development of Parcel E must comply with 
the provisions of the current LMO, including, without limitation, all 
of the provisions of LMO Section 16-3-106.G regarding PD-2 
Overlay Districts; 

4. Hold that the average density provisions of LMO Section 16-3-
106.G.4.a are applicable to any proposed development Parcel E, 
and that the density of the existing on the other parcels within the 

19 See the transcript of the 28 November 2016 BZA hearing, at Page 69, lines 5-13. That page 
is highlighted and attached hereto as Exhibit I. 
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Waterside (Town Center) PD-2 Overlay District must be taken into 
account in connection with any proposed development of Parcel E; 

5. Hold that Parcel Eis no longer able to be developed as previously 
provided for in the Conceptual Master Plan for the Town Center 
PUD dated 27 July 1987; and 

6. Reverse Ms. Dixon's determinations as stated in the Determination 
Letter. 

The Appellants reserve the right to submit additional materials, 
documents, and information to the BZA in connection with this Appeal. 

Respectfully submitted on behalf of the Appellants on 9 August 2018. 

Chester C. Williams, Esquire 
Law Office of Chester C. Williams, LLC 
17 Executive Park Road, Suite 2 
PO Box 6028 
Hilton Head Island, SC 29938-6028 
843-842-5411 
843-842-5412 (fax) 
Firm@CCWLaw.net 
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Exhibit A (2 pages) -- Excerpt from examination of Todd Theodore 
26 

during the 28 November 2016 BZA hearing 

review application for the Spinnaker Welcome 

Center, did you know it was part of the 

Waterside PD-2 overlay district? 

A No, I did not know that. 

Q Is there any question in your mind now 

that Parcel Eis part of the Waterside PUD 

district and subject to the PUD overlay 

regulations? 

A What threw us off and maybe threw the 

town off as well is the PUD 2 zoning map that is 

available on the website that we use for the 

land zoning and the PD-2 had that parcel 

excluded from PD-2. It was highlighted as not 

being part of a PD-2, so we indicated as the 

underlying district, which was RD. 

Q All right. Again, I like to do sort of 

theoretical plan exercise with you and what I 

like you to -- let's assume you have a client 

that owns an undeveloped tract of land on Hilton 

Head Island located in the RD, the resort 

development . And he takes 15.1 acres and also 

let's assume it is in the PD overlay district . 

The RD district, and correct me if I'm wrong. 

2·4 You probably know this stuff better than I do . 

25 The RD district allows development at 16 units 
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comply with the PD-2 overlay district 

requirements? 

A I mean, I'm not a lawyer or expert. 

Q Like I say, theoretical land planning 

exercise. We got a 15.1 acre tract. It is in 

the base RD district also with a PD-2 overlay 

district. 

A Okay. 

Q And there is no question that this 

property is in a PD-2 overlay, is there, the 

property that we are dealing with that is 

subject of the appeal? 

A Right. 

Q So to go back where we were, if you 

need to comply with the PD-2 regulations. You 

developed a 10.75 --735 with a 198 residential 

timeshare and 5,262 square feet of commercial 

space. 

A Right. And are you saying the 10.735 

is Parcel F. 

Q Let's assume it is Parcel F because 

that one happens to be 10.735 acres. 

A Got it. 

Q That is the density on Parcel F. If 

you were to develop that under the current LMO 
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Exhibit B (2 pages) -- Excerpt from examination of Todd Theodore 
during the 28 November 2016 BZA hearing 

this smaller tract within that? 

THE WITNESS : Yes. 

MR . STANFORD: All right . How can 

we determine what the applicable use of 

that property is if we don ' t have that 

concept master plan? 

THE WITNESS : I don't know. 

MR. STANFORD: Thank you. 

BY MR. WILLIAMS : 

Q So is it your testimony that not 

withstanding the fact that Nicole's 

determination letter says the property is 

located in the PD-2 overlay district that the 

development of part of that property does not 

have to comply with the PD-2 overlay district 

requirements? 

A Based on zoning, not the map. The map 

is incorrect that's -- that's available on the 

website, but based on, you know, after you 

highlighted the question, apparently this parcel 

is in the PD-2 Waterside district. 

Q And does that mean that any development 

of the parcel must not only comply with the base 

zoning district and also require to comply to 

the PD-2 overlay district? 
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1 A Yes, I believe so. 

2 MR. STANFORD: The answer was yes? · 

3 THE WITNESS: Yes. 

4 BY MR. WILLIAMS: 

Q And I think it was contrary when you 

6 asked the question, Mr. Stanford. 

7 And I think you are right about that. 

8 If you have a parcel in the overlay district, 

9 regardless -- well, your application says you're 

in the corridor district, that means you have to 

11 comply with the requirements of the corridor 

12 overlay district, correct? 

13 A Yes. 

14 Q If your application had mentioned that 

it is in the PD-2 overlay district, then it 

16 would have been required to comply with the PD-2 

17 overlay requirement, correct? 

~ A Yes. 

19 Q I think that's all the questions I 

have. 

21 MR. STANFORD: Any questions for 

22 Mr . Theodore from the board? 

23 MR. CUTRER: We've heard about 

24 5,262 square feet of nonresidential 

development . 
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Court of Appeals of South Carolina. 
Kevin McCROWEY, Appellant, 

v. 
The ZONING BOARD OF ADJUST

MENT OF THE CITY OF ROCK HILL, 
South Carolina, Respondent. 

No. 3845. 
Submitted May 13, 2004. 
Decided July 12, 2004. 

Background: Landowner appealed from 
decision of the Circuit Court, York County, 
John C. Hayes, Ill, J., sustaining the de
cision of the Zoning Board of Adjustment 
which found landowner's business to be in 
violation of local zoning ordinances. 

Holding: The Court of Appeals held that, 
because landowner's property violated zon
ing ordinance, zoning administrator ex
ceeded his authority when he approved 
landowner's parking plan, and because zon
ing administrator's actions in initially ap
proving landowner's parking plan were in 
error, equitable estoppel could not be ap
plied so as to estop Zoning Board of Ad
justment from subsequently finding the 
property in violation of the zoning ordin
ance. 

Affirmed. 

West Headnotes 

[1] Zoning and Planning 414 €;::)1624 

414 Zoning and Planning 
4 l 4X Judicial Review or Relief 

414X(C) Scope of Review 
414X(C)1 In General 

414k1624 k. Decisions of 
boards or officers in general. Most Cited 

Cases 
(Formerly 414k605) 

Zoning and Planning 414 €;::)1631 

414 Zoning and Planning 
414X Judicial Review or Relief 

4 I 4X(C) Scope of Review 
414X(C)l In General 

414k1627 Arbitrary, Capri
cious, or Unreasonable Action 

414k1631 k. Decisions of 
boards or officers in general. Most Cited 
Cases 

(Formerly 414k610) 

Zoning and Planning 414 €;::)1649 

4 I 4 Zoning and Planning 
4 l 4X Judicial Review or Relief 

414X(C) Scope of Review 
414X(C)l In General 

414k 1645 Matters of Discre
tion 

414kl649 k. Decisions of 
boards or officers in general. Most Cited 
Cases 

(Formerly 414k621) 
A decision of a municipal zoning board 

will be overturned if it is arbitrary, capri
cious, has no reasonable relation to a law
ful purpose, or if the board has abused its 
discretion. 

[2] Zoning and Planning 414 €;::)1333(1) 

414 Zoning and Planning 
414Vll Administration in General 

414k 1325 Boards and Officers in 
General 

414kl333 Power and Authority 
414k1333(1) k. In general. 

Most Cited Cases 
(Formerly 414k353.l) 
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599 S.E.2d 617 
360 S.C. 301,599 S.E.2d 617 
(Cite as: 360 S.C. 301, 599 S.E.2d 617) 

Zoning and Planning 414 ~1770 

414 Zoning and Planning 
414XI Enforcement of Regulations 

414k 1767 Defenses to Enforcement 
414kt 770 k. Estoppel or induce

ment. Most Cited Cases 
(~ormerl_r 414k762)_ 
Since town's zoning code gave zoning 

administrator only the power to administer 
and enforce the code, zoning administrator 
did not have authority to alter or waive 
zoning ordinance, and because landowner's 
property violated zoning ordinance, zoning 
administrator exceeded his authority when 
he approved landowner's parking plan, and 
because zoning administrator's actions in 
initially approving landowner's parking 
plan were in error, equitable estoppel could 
not be applied so as to estop town's zoning 
board of adjustment from subsequently 
finding the property in violation of the zon
ing ordinance. 

[3] Estoppel 156 ~52.15 

156 Estoppel 
156111 Equitable Estoppel 

156III(A) Nature and Essentials in 
General 

156k52. l 5 k. Essential elements. 
Most Cited Cases 

Typically, equitable estoppel is found 
to exist when the following elements are 
present: ( 1) conduct by the party estopped 
which amounts to false representation or 
concealment of material facts or which is 
calculated to convey impression that facts 
are otherwise than and inconsistent with 
those which party subsequently attempts to 
assert; (2) intention or at least expectation 
that such conduct shall be acted upon by 
other party; (3) knowledge of true facts; (4) 
lack of knowledge or means of knowledge 
of facts by other party; (5) reliance upon 
conduct by other party; and ( 6) detrimental 

Page2 

change of position by other party because 
of his reliance. 

**617 *302 R. Chadwick Smith, of Rock 
Hill, for Appellant. 

W. Mark White, of Rock Hill, for Re
spondent. 

PERCURIAM: 
Kevin McCrowey ("Appellant") ap

peals a circuit court ruling sustaining the 
decision of the Zoning Board of Adjust
ment of Rock Hill ("Respondent"), which 
found Appellant's **618 business to be in 
violati~ yf local zoning ordinances. We 
affirm. 

FN I . Because oral argument would 
not aid the court in resolving the is
sues on appeal, we decide this case 
without oral argument pursuant to 
Rules 215 and 220(b )(2), SCA CR. 

FACTS 
Kevin McCrowey is the owner of prop

erty ("the Property") located at 1151 Sa
luda Street in Rock Hill. On March 24, 
1998, Appellant submitted an application 
for a Certificate of Occupancy along with a 
diagram of the building located on the 
Property. In March 1999, Rock Hill gran
ted Appellant a Certificate of Occupancy 
for the operation of a pool hall. 

*303 At the time Appellant submitted 
the application, he was leasing the Prop
erty. Appellant later subleased the Property 
to Carlondo Brown, who was granted a 
Commercial Zoning Permit to operate a 
game room on October 29, 1999. In Febru
ary 2000, Appellant purchased the Prop
erty. On October 20, 2000 Appellant ob
tained a Certificate of Zoning Compliance 
for the operation of a sports bar under the 
name of Infinity 2000 Sports Lounge. 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 



ATTACHMENT G

599 S.E.2d 617 Page 3 
360 S.C. 301, 599 S.E.2d 617 
(Cite as: 360 S.C. 301,599 S.E.2d 617) 

One of Rock Hill's inspectors noted on 
the Application for Certificate of Zoning 
Compliance that the parking lot did not 
conform to the zoning code's design stand
ards, as it appeared the Property did not 
have enough parking spaces available to 
accommodate a nightclub. This notation 
also requested the submission of a parking 
plan for the site. Appellant submitted the 
requested parking plan and an additional 
notation was later added by Rock Hill's 
zoning administrator stating that the applic
ation was "[a]pproved for zoning compli
ance per plan revised [November 10, 
2000]." 

However, despite this apparent approv
al, the same zoning administrator who ap
proved Appellant's parking plan issued a 
Notice of Violation to Appellant on 
September 6, 2001, which stated that the 
parking area and signs located on the Prop
erty were in violation of Rock Hill's Zon
ing Code. Appellant filed a notice of ap
peal on September 21, 2001 and a hearing 
was held before the Rock Hill Board of 
Zoning Appeals ("the Board") on Novem
ber 20, 2001. 

Despite the fact that he previously 
found Appellant's parking plan in compli
ance with the applicable zoning ordinance, 
the zoning administrator stated at the hear
ing that the Property did not currently, nor 
did it ever, comply with the zoning ordin
ance since the nightclubs were first opened 
on the property in 1998. On January 11, 
2002, the Board issued a letter denying Ap
pellant's appeal and affirming the decision 
of the zoning administrator. 

Accordingly on February 8, 2002, Ap
pellant appealed the Board's decision to the 
circuit court pursuant t~J C.Code Ann. §

26-29-820 (Supp.2002). At the hearing 
before the *304 circuit court, Appellant ar-

gued that Respondent should be estopped 
from finding the Property in violation of 
the zoning ordinances based on its earlier 
conduct. Appellant offered this argument, 
in part, based on the fact that nightclubs 
have operated on the Property since 1998 
without incident and all with approval of 
Respondent. In addition, as noted above, 
the zoning administrator who issued the 
Notice of Violation previously approved 
Appellant's parking plan. Therefore, Ap
pellant averred he relied on this past con
duct to his detriment when he decided to 
purchase the Property. 

FN2. A person who may have a 
substantial interest in any decision 
of the board of appeals or an officer 
or agent of the appropriate govern
ing authority may appeal from a de
cision of the board to the circuit 
court in and for the county by filing 
with the clerk of the court a petition 
in writing setting forth plainly, 
fully, and distinctly why the de
cision is contrary to law. The appeal 
must be filed within thirty days 
after the decision of the board is 
mailed. 

S.C.Code Ann. § 6-29-820 
(Supp.2002). 

Relying on several South Carolina au
thorities, Respondent averred that under 
the facts of this case, the doctrine of equit
able estoppel should not be applied. By or
der dated May 23, 2002, the trial court 
agreed with Respondent and affirmed the 
Board's decision. 

STANDARD OF REVIEW 
Because Rock Hill enacted the zoning 

ordinance in question pursuant to the South 
Carolina**619 Local Government Compre
hensive Planning Enabling Act of 1994, the 
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scope of review is governed by statute. See 
S.C.Code Ann. §§ 6-29-310-1200 
(Supp.2002). Accordingly, as stated in Sec
tion 840, "[t]he findings of fact by the 
board of appeals shall be treated in the 
same manner as a finding of fact by a 
jury." S.C.Code Ann. § 6-29-840 
(Supp.2002); see also Heilker v. Zoning 
Bd. of Appeals for City of Beaufort, 346 
S.C. 40 l, 405, 552 S.E.2d 42, 44 
(Ct.App.2001). Furthermore, "[i]n determ
ining the questions presented by the appeal, 
the court shall determine only whether the 
decision of the board is correct as a matter 
of law." Id. 

[I] It is important to note "[a] court 
will refrain from substituting its judgment 
for that of the reviewing body, even if it 
disagrees with the decision." Restaurant 
Row Assocs. v. Horry County, 335 S.C. 
209, 216, 516 S.E.2d 442, 446 (1999) 
(citation omitted). "However, a decision of 
a municipal zoning board will be over
turned if it is arbitrary, capricious, has no 
*305 reasonable relation to a lawful pur
pose, or if the board has abused its discre
tion." Id. 

LAW/ANALYSIS 
[2] Appellant argues the trial court 

erred in finding the doctrine of equitable 
estoppel not applicable because the zoning 
administrator erroneously issued a certific
ate of zoning compliance. We disagree. 

[3] Typically, equitable estoppel is 
found to exist when the following elements 
are present: 

(I) [C]onduct by the party estopped 
which amounts to a false representation 
or concealment of material facts or which 
is calculated to convey the impression 
that the facts are otherwise than and in
consistent with those which the party 

subsequently attempts to assert; (2) the 
intention or at least expectation that such 
conduct shall be acted upon by the other 
party; (3) knowledge, actual or construct
ive, of the true facts; (4) lack of know
ledge or the means of knowledge of the 
facts by the other party; (5) reliance upon 
the conduct by the other party; and (6) a 
detrimental change of position by the 
other party because of his reliance. 

Oswald v. Aiken County, 281 S.C. 298, 
305, 315 S.E.2d 146, 151 (Ct.App.1984) 
(citing Frady v. Smith, 247 S.C. 353, 147 
S.E.2d 412 (1966)). 

However, it is generally held that "[n]o 
estoppel can grow out of dealings with 
public officers of limited authority, and the 
doctrine of equitable estoppel cannot ordin
arily be invoked to defeat a municipality in 
the prosecution of its public affairs because 
of an error or mistake of ... one of its of
ficers or agents .... " DeStefano v. City of 
Charleston, 304 S.C. 250, 257-258, 403 
S.E.2d 648,653 (1991) (quoting Farrow v. 
City Council of Charleston, 169 S.C. 373, 
382, 168 S.E. 852, 855 (1933)) (further 
citations omitted). See also South Carolina 
Coastal Council v. Vogel, 292 S.C. 449, 
452, 357 S.E.2d 187, 189 (Ct.App.1987) 
(holding that the doctrine of equitable es
toppel cannot be used to deprive the State 
of the due exercise of its police power or to 
frustrate its application of public policy). 

Significantly, in spite of this general 
rule, South Carolina courts have held that 
"[a] governmental body is not immune 
*306 from the application of equitable es
toppel where its officers or agents act with
in the proper scope of their authority." 
South Carolina Coastal Council v. Vogel, 
292 S.C. 449, 453, 357 S.E.2d 187, 189 
(Ct.App.1987) (citing Oswald v. Aiken 
County, 281 S.C. 298, 315 S.E.2d 146 
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(Ct.App. l 984)). 

Although Appellant acknowledges the 
general rule, he argues the zoning adminis
trator was acting within the proper scope of 
his authority, and thus, the doctrine should 
be applicable. Specifically, Appellant avers 
that in the current case "the Zoning Admin
istrator acted within his proper authority 
when he concluded that [his] parking area 
met Rock Hill's zoning requirements." The 
Appellant goes on to state "the decision of 
whether a piece of property conforms to 
zoning compliance is a determination the 
zoning administrator would appear to have 
authority to make." 

However, the zoning administrator did 
not have the authority to alter or waive the 
zoning ordinance in question. Rock Hill's 
**620 Zoning Code gives zoning adminis
trators the power to administer and enforce 
the Zoning Code. Rock Hill's Zoning Code 
does not grant power to an administrator to 
alter, modify, or waive provisions con
tained in the Zoning Code. Further, the 
zoning administrator was not granted with 
the authority to grant a variance. The Zon
ing Code only grants the Zoning Board of 
Appeals the discretion of whether and 
when to grant a variance. Because the 
parties do not dispute that the Property did 
in fact violate the zoning ordinance, the 
zoning administrator exceeded his author
ity when he approved Appellant's parking 
plan in October 2000. As the zoning ad
ministrator's actions in approving Appel
lant's parking plan were in error, the trial 
court did not err in concluding, based on 
the authority cited above, that equitable es
toppel could not be applied to frustrate the 
attempts by Rock Hill to enforce its zoning 
code as written. 

CONCLUSION 
Accordingly, based on the foregoing, 

the decision of the trial court is 

AFFIRMED. 

HEARN, C.J., ANDERSON and BEATTY, 
JJ., concur. 

S.C.App.,2004. 
McCrowey v. Zoning Bd. of Adjustment of 
City of Rock Hill 
360 S.C. 301, 599 S.E.2d 617 

END OF DOCUMENT 
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the math and if that's how you 

interpret the LMO and/or direct us to 

interpret the LMO, then they are over 

their density and remanded it back to 

us, I think that is going to hold up 

the process . 

MR. FINGERHUT: You would 

stipulate to that the math -- I'm 

sorry. I didn't hear that. You're 

saying the tneory is incorrect, but the 

math is correct is what you're saying. 

MS. DIXON: If you're going to 

look at the entire PD-2 and based on 

their density on the current LMO, but 

use what is existing out there now, 

then Chet has demonstrated in his math 

they would not be allowed to do what 

they are proposing. Staff does not 

interpret the LMO that way . 

MR. STANFORD: And that ' s because 

we have a new LMO that is being applied 

to this particular smaller parcel. 

MS . DIXON: Correct . I believe on 

this particular piece, they are meeting 

the current LMO . 
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MR. FINGERHUT: Not as part of the 

new development, just as a new piece of 

land. 

MS. DIXON: I'm not denying it is 

part of the 15 acre PD-2. I'm not 

denying that it is not part of that 

anymore. It is still part of that 

PD-2, but as you know -- as you said 

that categorical exemption expired. 

They're really not tied to the original 

density allowed, so as long as they 

meet the current density that is 

allowed on that tract, then it should 

be approved and that is what I based my 

decision on. 

So you can either agree with my 

determination or not agree with it and 

I would have to resend my notice of 

action. 

MR. WILSON: I think that is part 

of the responsibility of the board 

because there is this dispute including 

with Mr. William's client and between 

our town. 

MR . FINGERHUT : So you ' re 
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concurring that his math is correct? 

MS. DIXON: I concur his math is 

correct, but I don't interpret the LMO 

that way. 

MR. FINGERHUT: That is fine. 

Just speaking for myself that is a 

correct finding because I wasn't 

following all the math. 

MS. DIXON: I just interpret the 

LMO differently and that is not what I 

based my approval on. But the math 

that he had Mr. Theodore come up with 

earlier, that is correct. 

MR. STANFORD: I think the motion 

of remand probably is not a good motion 

at this point, so we are looking for a 

motion either to grant the appeal, 

which means to reverse the action of 

the town or affirm the action of the 

town and denying the appeal. 

MR. CUTRER: Can I ask Ms. Dixon 

one more question? 

MR. STANFORD: Sure. 

MR. CUTRER: If I'm interpreting 

what you are saying correctly that the 
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planner. You would be the one to review this 

application. I've got a 15.1 acre tract. It's 

in a RD base zoning district. I developed 198 

residential units. I developed the commercial 

space. I developed a hotel -- I guess the 

question is could I develop the hotel and come 

in for Parcel E, could you do that starting 

fresh under the current code requirements? 

A Under the current code requirements, 

yes. 

MR. STANFORD: Let's move it 

along, Mr. Williams. 

BY MR. WILLIAMS: 

Q In your determination letter, you 

acknowledge the categorical exemption expired in 

on March 3rd of 2000, correct? 

A (Nods head.) 

Q Okay. 

MR. STANFORD: Answer is yes? 

THE WITNESS: Yes, sir. 

BY MR. WILLIAMS: 

Q I'm reaaing from the second page of 

your letter. "The categorical exemption 

certificate was valid for five years and expired 

March 3, 2000. After the expiration of the 
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I certificate, any future developments of the 

2 property shall be subject to the provisions of 

3 the LM0 in effect at that time." 

4 A Correct. 

Q "They must conform to the standards of 

6 the current LM0." 

7 A Any future developments. It doesn't 

8 mean go back and look at everything that is 

9 there. 

Q But isn't that what the PD-2 

11 requirements call for? That you can't exceed --

12 A Staff doesn't agree with that. That's 

13 why we're here. 

14 Q Let me put it this way? They had their 

cake with the PD-2 before and now they want to 

16 eat it. They already developed more than what's 

17 allowed in the current code requirements and not 

18 withstanding the expiration of the categorical 

19 exemption letter, it is still your position that 

they can rely on the densities and uses of the 

21 1987 master plan? 

22 A They didn't develop the property to the 

23 capacity that was allowed under the PD-2. They 

24 didn't exceed what was allowed at that time. 

They didn't fully develop it. 
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even in the PD-2 documents. 

Q One other question . Are the 

LMO Section 16-3-106, Sub G, which is the 

2rovi sions for the plan development overlay PD-2 

district, is that part of the current LMO 

requi rements? 

A Yes . 

Q Thank you. 

MR. STANFORD : Thank you. Are you 

finished? 

MR. WILLIAMS : That's all. 

MR . STANFORD: Nicole, you're 

excused . 

Is there any further presentation 

from the town? 

MS. DIXON: I think I addressed 

everything I was going to say . No , I 

can't think of anything I would like to 

add . 

MR . STANFORD : I know that we have 

Mr . Johnson, who is the attorney for 

the owner of this property . Mr. 

Williams, Mr . Taylor represent the 

condominium association that is 

affiliated with the property . 
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Supreme Court of South Carolina. 
CITY OF MYRTLE BEACH, Respondent, 

V. 

JUEL P. CORPORATION and Gay Dolphin, Inc., Petition
ers. 

No. 25261. 

Heard Feb. 8, 2001. 
Decided March 12, 2001. 

City sought injunction to require commercial property own
ers to remove rooftop billboard sign, alleging that sign viol
ated city ordinance or, alternatively, that owners had aban
doned sign. Owners filed counterclaim alleging a taking. 
The Circuit Court, Horry County, J. Stanton Cross, Jr., Mas
ter-in-equity, denied injunction, and further found that own
ers did not abandon sign. City and property owners ap

pealed. The Court of Appeals, 337 S.C. 157, 522 S.E.2d 
fil reversed. Owners sought certiorari review. The Su
preme Court, ~ . J., held that: (1) sign ordinance ex
pressed no time frame for abandonment, and thus, common 
law would be applied to detennine whether owners intended 
to abandon sign, and (2) there was sufficient evidence to 
support finding that owners did not intend to abandon their 
rooftop sign. 

Reversed. 

West Headnotes 

W Zoning and Planning 414 €;:=)337 

ill Zoning and Planning 
illYl Nonconfonning Uses 
414k336 Discontinuance or Abandonment 
414k337 k. Cessation of Use. Most Cited Cases 
There was sufficient evidence to support finding that com
mercial property owners did not intend to abandon their 
rooftop sign, and thus, their nonconfonning use could not be 
deemed abandoned, even though sign remained vacant for 
five years, where owners continued to pay Highway Depart
ment fees and maintain electricity to the sign. 

W Zoning and Planning 414 €;:=)9 

illZoning and Planning 
il4l In General 
ill.kl Constitutional and Statutory Provisions 
illk2 k. Construction of Statutes in General. Most Cjted 

~ 
City ordinance, providing that any sign "which advertises or 
pertains to a business, product, service, event, activity, or 
purpose ... that has not been in use for three months ... shall 
be deemed to be an obsolete or abandoned sign," could not 
be broadly construed to mean that any sign that was not in 
use for three months would be deemed to be obsolete or 
abandoned, and thus, such broad construction would not op
erate to provide a three-month period of abandonment for 
signs. 

ill Municipal Corporations 268 €;:=)120 

22-8_ Municipal Corporations 
2681V Proceedings of Council or Other Governing Body 
268IY(B) Ordinances and By-Laws in General 
268k) 20 k. Construction and Operation. Most Cited Cases 
When interpreting an ordinance, legislative intent must pre
vail ifit can be reasonably discovered in the language used. 

lil Statutes 361 €;:=)176 

J2.1. Statutes 
l6.l.Y.l Construction and Operation 
361 Vl( A) General Rules of Construction 
361k176 k. Judicial Authority and Duty. Most Cited Cases 
The detennination oflegislative intent is a matter of law. 

U} Statutes 361 €;:=)188 

.l2.l Statutes 
J.61.Yl Construction and Operation 
36) VHA} General Rules ofConstruction 
36lkI87 Meaning ofLanguage 
36lkl88 k. In General. Most Cjted Cases 
In construing a statute, its words must be given their plain 
and ordinary meaning without resorting to subtle or forced 
construction to limit or expand the statute's operation. 

W Municipal Corporations 268 €;:=)120 

26.8. Municipal Corporations 
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2n.8lY Proceedings of Council or Other Governing Body 
268IVCB) Ordinances and By-Laws in General 

268kl20 k. Construction and Operation. Most Cited Cases 
Ordinances in derogation of natural rights of persons over 
their property are to be strictly construed as they are in 
derogation of the common law right to use private property 
so as to realiz.e its highest utility and should not be im
pliedly extended to cases not clearly within their scope and 
purpose. 

111 Zoning and Planning 414 €==>337 

ill Zoning and Planning 
ill.YI Nonconforming Uses 
4 I4k336 Discontinuance or Abandonment 

414k337 k. Cessation of Use. Most Cited Cases 
City ordinance providing that "any sign structure that no 
longer displays any sign copy ... shall be deemed to be an 
obsolete or abandoned sign" expressed no time frame for 
abandonment, and thus, common law would be applied to 
determine whether sign owner intended to abandon sign. 

W Zoning and Planning 414 €==>337 

ill Zoning and Planning 
4.1.4.Yl Nonconforming Uses 
4 I4k336 Discontinuance or Abandonment 

414k337 k. Cessation of Use. Most Cited Cases 
In order to constitute abandonment, it must appear that there 
was a discontinuance of the nonconforming use with the in
tent to relinquish the right to so use the property; the ques
tion is largely one of intention and must be determined from 
all of the surrounding facts and circumstances. 

**539*44 Howell v, Bellamy, Jr,, and Dou~las M. Zayicek. 
of Bellamy, Rutenberg, Copeland, Epps, Gravely & Bowers, 
of Myrtle Beach, for petitioners. 
Michael W. Battle. of Battle & Vaught, of Conway, for re
spondent. 
*45 BURNETT, Justice: 
This case involves the proper construction of a Myrtle 
Beach city ordinance concerning abandoned and obsolete 
signs. Myrtle Beach Code § 902.4.7. We granted certiorari 
to review a decision of the Court of Appeals holding peti
tioners' sign could be deemed abandoned regardless of peti-

Page2 

tioners' intent. City of A,tvrtle Beach v, Juel P Corp. and 
Gav Dolphin. Inc.. 337 S.C, 157, 522 S,E,2d 153 
(0,App. 1999}. We reverse. 

FACTS 

In the early 1970s, petitioners purchased Ed's Hobby Shop 
in Myrtle Beach. The shop includes a rooftop sign, which is 
arguably the most prominent sign location in Myrtle Beach. 

In 1979, Myrtle Beach enacted a zoning ordinance which 
prohibited rooftop signs in certain areas of the city, includ
ing the area where petitioners' sign was located. Section 
902.8.3 of the zoning ordinance provided that rooftop signs 
had an amortiz.ation period of three years. In 1985, after the 
conclusion of a lengthy legal challenge to the city's compre
hensive sign ordinance, the city notified petitioners that its 
ordinance had been declared legal, constitutional, and en
forceable, and ordered petitioners to remove the rooftop sign 
from Ed's Hobby Shop. Petitioners, through an agent, re
sponded by alerting the city to former S,C Code Ann, § 
57-25-195 (Supp.1980) (repealed in 1990), which would 
have required the city to pay just compensation for the sign. 
Rather than compensate petitioners for the sign's removal, 
the city chose not to enforce its 1985 letter. 

In 1989, in the imminence of Hurricane Hugo, petitioners 
removed the sign facing to minimize damage from the 
storm. Shortly after the storm had passed, petitioners re
ceived a letter from the city informing them the sign was 
more than 50% damaged and could not be restored. Petition
ers asked for repair estimates from three different sign com
panies, all of which agreed with petitioners' estimate that the 
sign was only 10% damaged. Petitioners approached the 
city's Director of Construction Services with these estim
ates, and, when he refused to concede their damage estim
ate, presented the estimates to the city manager. Petitioners 
attempted to reach *46 a settlement with the city manager in 
which petitioners would agree to remove the rooftop sign in 
exchange for a permit for a unipole sign. 

For the next five years, the sign remained vacant. Neither 
petitioners nor the city pursued formal appeals or informal 
negotiations. During this time, however, petitioners contin
ued to pay Highway Department fees and maintain electri-
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city to the sign. In the fall of 1994, petitioners installed new 
sign facing. On November 8, 1994, the city notified peti
tioners that the sign violated the city zoning ordinance, § 
902.4.8, which prohibits rooftop signs. When petitioners did 
not remove the sign, the city sought an injunction. In its 
second amended complaint, dated September 24, 1996, the 
city for the first time claimed petitioners had abandoned 
their sign. Section 902.4.7 of the Myrtle Beach Code 
provides: 
Any sign which advertises or pertains to a business, product, 
service, event, activity or purpose which is no longer con
ducted or that has not been in use for three months or which 
is no longer imminent, or any sign structure that no longer 
displays any sign copy shall be deemed to be an obsolete or 
abandoned sign. 

**540 The Master-in-Equity for Horry County conducted a 
hearing on the city's injunction action and petitioners' tak
ings counterclaim. The Master ruled the city could not rely 
on its ordinance because to do so would retroactively de
prive petitioners of a vested right. He further ruled intent is 
a necessary element of abandonment, and found petitioners 
"did not simply abandon the most prominent and valuable 
sign in Myrtle Beach." The Court of Appeals reversed, 
holding a property owner's intent is irrelevant when an or
dinance specifies an objective time frame after which a non
conforming use shall be deemed abandoned. City q.fMyrtle 
Beach v JuelP. Corp andGqyDol,phin. Inc., 337 s.c. 157, 
522 S.E.2d 153 CCt.App.1999). 

DISCUSSION 

W Petitioners argue several issues on appeal. We decline to 
reach these issues because we conclude the city's ordinance 
does not provide an objective time frame for abandonment. 

*47 [2][,3][4][5][6] When interpreting an ordinance, legislat
ive intent must prevail if it can be reasonably discovered in 
the language used. Charleston County Parks and Rec. 

Comm'n v Somers. 319 s,c, 65, 459 S,E,2d 841 0995}. 
The determination of legislative intent is a matter of law. id.. 
In construing a statute, its words must be given their plain 
and ordinary meaning without resorting to subtle or forced 
construction to limit or expand the statute's operation. EiJ:J1. 
Baptist Church o.fMauldin v. City qfMauldin. 308 s.c. 226, 

Page3 

417 S,E,2d 592 (1992). "[O]rdinances in derogation of nat
ural rights of persons over their property are to be strictly 
construed as they are in derogation of the common law right 
to use private property so as to realize its highest utility and 
should not be impliedly extended to cases not clearly within 
their scope and purpose." Pur<Jx v. Moise, 223 S,C, 298, 
302. 75 S.E,2d 605,607 0953}. 

We read the ordinance as follows: 
Any sign 
[I] which advertises or pertains to a business, product, ser
vice, event, activity, or purpose 
[a] which is no longer conducted or [b] that has not been in 
use for three months or [c] which is no longer imminent 
or [2] any sign structure that no longer displays any sign 
copy 
shall be deemed to be an obsolete or abandoned sign. 

Myrtle Beach Code§ 902.4.7. The city's proposed construc
tion, "Any sign ... that has not been in use for three months 
... shall be deemed to be an obsolete or abandoned sign," is 
a forced construction that would impermissibly expand the 
ordinance's operation. We cannot harmonize the city's inter
pretation with our obligation to construe the ordinance 
strictly. 

While the intent of the city may well have been to provide a 
three-month period of abandonment for signs, that intent is 
not expressed in the language of the ordinance. Moreover, 
the portion of the ordinance which clearly applies to peti
tioners' sign-"any sign structure that no longer displays any 
sign copy"-contains no time provisions whatsoever. 

*48 LZll.81 Because the ordinance expresses no time frame 
for abandonment, we apply the common law. Under the 
common law: 
In order to constitute abandonment, it must appear that there 
was a discontinuance of the nonconforming use with the in
tent to relinquish the right to so use the property. The ques
tion is largely one of intention and must be determined from 
all of the surrounding facts and circumstances. 

ConwQY v. City ofGreenvi/le, 254 S.C. 96, 105, 173 S.E.2d 
648, 652-53 (1970). We find abundant evidence in the re
cord to support the Master's finding petitioners did not in-

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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Page4543 S.E.2d 538 
344 S.C. 43, 543 S.E.2d 538 
(Cite as: 344 S.C. 43, 543 S.E.2d 538) 

tend to abandon their sign. 

CONCLUSION 

Because the city's ordinance does not provide an objective 
time frame for abandonment of a nonconforming use, the 
common law of abandonment controls. The evidence u541 
supports the finding that petitioners did not intend to aban
don their rooftop sign. 

REVERSED. 

IQAL, C.J., MOORE. WALLER and PLEICONES, JJ., 
concur. 
S.C.,2001. 
City of Myrtle Beach v. Juel P. Corp. 
344 S.C. 43, 543 S.E.2d 538 

END OF DOCUMENT 

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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Exhibit H (1 page) -- Excerpt from 28 November 2016 BZA hearing 109 

MR. FINGERHUT: Not as part of the 

new development, just as a new piece of 

land. 

MS . DIXON : I'm not denying it is 

part of the 15 acre PD-2 . I'm not 

denying that it is not part of that 

anymore . It is still part of that 

PD-2, but as you know -- as you said 

that categorical exemption expired . 

They're really not tied to the original 

density allowed, so as long as they 

meet the current density that is 

allowed on that tract, then it should 

be approved and that is what I based my 

decision on . 

So you can either agree with my 

determination or not agree with it and 

I would have to resend my notice of 

action . 

MR. WILSON: I think that is part 

of the responsibility of the board 

because there is this dispute including 

with Mr . William ' s client and between 

our town . 

MR . FINGERHUT: So you're 
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Exhibit I ( 1 page) -- Excerpt from examination of Nicole Dixon 
during the 28 November 2016 BZA hearing 

against the RD and it does meet that. 

Q When you say that, you're talking about 

just Parcel E; is that correct? 

A Correct. 

Q So you did not check the overall 

density on tne 15.1 acres to see if the 

additional development of the Parcel E caused 

the overall average density to exceed what is 

permitted in the underlying RD district; is that 

correct? 

A That is correct because staff does not 

that is the intent of how you are 

interpreting the LMO. 

Q Okay. 

A When the PD-2 was -- when the 

conceptual plan was approved --

Q When you say "conceptual," can you give 

us the date? 

A 1984 and then reviewed 1987. 

Q The one that we can't find? 

A We have May 6th of 1987. 

Q Isn't it dated February? 

A The second page of that shows this 

plan. There is a revised date of May 4th. Let 

me think. May 4th, 1987 is the most recent. 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) FOURTEENTH JUDICIAL CIRCUIT 

COUNTY OF BEAUFORT ) CIVIL ACTION NO.: 2016-CP-07-02712 

BEACHW ALK HOTEL & ) 
CONDOMINIUMS ASSOCIATION, ) 
INC. and BEACHW ALK HILTON ) 
HEAD,LLC, ) 

) MEMORANDUM OF 
Appellants/Petitioners, ) RESPONDENT/DEFENDANTSDC 

) PROPERTIES, INC. ON REMAND 
vs. ) HEARING 

) 
THE TOWN OF HILTON HEAD ) 
ISLAND and/or THE TOWN OF ) [BEFORE THE BOARD OF ZONING 

HILTON HEAD ISLAND BOARD OF ) APPEALS FOR THE TOWN OF HILTON 

ZONING APPEALS, and SDC ) HEAD ISLAND, SC 
PROPERTIES, INC. ) 

) APPLICATION FOR APPEAL 
Respondents/Defendants. ) APL-001673-2016] 

) 

Respondent/Defendant SDC Properties, Inc. ("SDC"), here submits its Memorandum on 

the issues raised and directed by Judge Dukes to be resolved on the Remand Hearing. 

SDC supports the Staff Memorandum dated August 1, 2018 regarding this matter, a copy 

of which is attached hereto as Exhibit A. 

Attached hereto as Exhibit Bis a copy of SDC's Memorandum in Response, previously 

submitted to the Circuit Court. This memorandum lays out citations from prior testimony before 

the BZA, supporting and affirming the conclusions previously reached by the BZA, and 

supporting and affirming the analysis and conclusion of the Staff of the Town of Hilton Head 

Island as set forth in their recent Memorandum (Exhibit A). 

Attached hereto as Exhibit C are three photographs of SDC's subject property, the 

Beachwalk property, and adjacent properties, viewed eastward to the Atlantic Ocean. 
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SUMMARY AND CONCLUSION 

SDC respectfully asserts that the questions before the BZA, on remand, should be 

answered by the BZA in the manner recommended by staff in the Staff Memorandum (Exhibit 

A). To reach the conclusion urged by Beachwalk, as recently as in their August 9, 2018 

Memorandum submitted to the BZA, would require an interpretation of the Town's zoning law 

so as to render the subject property of no economic utility or value - and certainly not to the 

level of reasonable economic or utility. The view urged by Beachwalk would require the BZA to 

create a regulatory taking - not for any valid public purpose - of SDC's subject property. The 

relief requested by Beachwalk also extends beyond the three questions of Judge Dukes in his 

remand order. 

As the photographs (Exhibit C) demonstrate, there is no way in which the proposed SDC 

use of its property would be out of harmony with development in the area, and there is no way 

that such use by SDC of its property would harm, damage, or even presents an eyesore or traffic 

impediment, in any way, to Beachwalk. 

SDC respectfully requests the BZA so determine. 

Bluffton, SC 
August 13, 2018 

Respectfully submitted, 

Attorney for Respondent/Defendant 
SDC Properties, Inc. 

2 
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TO: 
VIA: 
FROM: 
DATE 
SUBJECT: 

EXHIBIT A 

TOWN OF HILTON HEAD ISLAND 

Community Development Department 

Board of Zoning Appeals 
Teri B. Lewis, AICP, LMO Official 
Nicole Dixon, CFM, Development Review Administrator 
August 1, 2018 
Rehearing of APL-001673-2016 

On November 28, 2016, the Board of Zoning Appeals heard an appeal submitted by Chester 

C. Williams on behalf of Beachwalk Hotel & Condominiums Association, Inc. and 

Beachwalk Hilton Head, LLC. Mr. Williams appealed staff's determination, dated August 23, 

2016, that the proposed development of the Spinnaker Welcome Center at 30 Waterside Drive 

is permitted as proposed with Development Plan Review Application DPR-001056-2016. The 

Board denied the appeal and upheld staff's determination. 

The appellant filed a Petition for Reconsideration on December 2, 2016, requesting that the 

BZA reconsider their decision to uphold staff's determination. This was heard by the BZA at 

the January 23, 2017 meeting. No action was taken by the Board at that meeting, and as a 

result, the Motion to Reconsider APL-001673-2016 was deemed denied. 

On December 30, 2016, the appellant filed an appeal of the BZA's decision to the Circuit 

Court (Attachment A). The appeal was heard by the Circuit Court on December 18, 2017. 

The Judge found that after presentations and questioning at the hearing by all parties, the 

record was unclear on certain issues he believes are important for appropriate judicial review 

of the appeal, including the basis for the BZA's decision. He remanded the appeal back to the 

BZA for a rehearing and to answer three specific questions (Attachment B). 

Due to the lengthy size of the original record, the entire original appeal record, as well as the 

transcript of the BZA hearing that took place on November 28, 2016, was made available to 

the BZA members to pick up on Monday July 30th in order to give them enough time to read 

through the original documentation. 

At this time, staff does not have any new information to add to the record; however, in an 

effort to assist the BZA in answering the three questions posed by the Judge in the remand 

order, staff offers the following: 

1. Is Parcel E in a PD-2 Overlay District established by the LMO? Yes, Parcel E, 

which is the parcel subject to the appeal and also referred to as Tract B, is in the 

Waterside (Town Center) PUD as shown on the attached map {Attachment C), 

attached 1984 Conceptual Master Plan (Attachment D), attached Waterside PUD 

{Attachment E) and attached 1987 Conceptual Master Plans {Attachment F). Staff has 

found no evidence that Parcel E was ever removed from the PD-2 Overlay District. 

Town Government Center f One Town Center Court • Building C 

Hilton Head Island • South Carolina • 29928 
843-341-4757 • (FAX) 843-842-8908 
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2. If Parcel E is in a PD-2 Overlay District, is Parcel E subject to the LMO's PD-2 

Overlay District regulations? Yes Parcel Eis subject to the LMO's PD-2 Overlay 

District regulations as found in LMO Section 16-3-106.G. 

3. If Parcel E is subject to the LMO's PD-2 Overlay District regulations, what effect 

does that have on the development of Parcel E, and must the existing 

development on the other parcels within that PD-2 Overlay District be taken into 

account in connection with any proposed development of Parcel E? The PD-2 

Overlay District Regulations do not have any effect on the development of Parcel E, 

nor does the existing development within the PD-2 have to be taken into account with 

any proposed development of Parcel E. Staff believes the regulations outlined in LMO 

Section 16-3-106.G.4 are to be used when developing a PD-2 and doesn't apply to a 

PD-2 that has been previously approved through prior regulations and substantially 

constructed. 

The appellant claims that since the parcel is subject to the LMO's PD-2 regulations, the 

density and development standards provided in LMO Section 16-3-106.G.4.a prohibit 

Parcel E from being developed. The appellant claims that the average density of what 

currently exists within the PD-2 exceeds the maximum density allowed in the base 

zoning district. Staff disagrees with this claim. 

The Waterside Master Plan identified specific densities and uses that were allowed 

within the PUD and required a certain amount of common open space. Parcel E was 

identified as a developable property with up to 16,787 square feet of commercial 

development. The fact that Parcel E was not developed at the same time as the other 

developments that are part of the subject PUD, doesn't mean it is now an un-buildable 

lot or that this parcel now has to comply with development standards that are meant 

to be used when creating a new plan for a PD-2. Staff does not believe at this point the 

density needs to be averaged for the PD-2 since this was clearly taken into account 

when the Master Plan was created. The Categorical Exemption, which vested the 

developer for specific densities and uses as shown on their Master Plan and vested them 

from having to comply with subsequent amendments to the LMO, expired on March 

3, 2000. Staff's interpretation of the LMO is that since they are no longer vested under 

the Categorical Exemption, they have to comply with the current density standards of 

the underlying base zoning district for that parcel. The underlying zoning of the 

subject parcel is RD (Resort Development). 

The proposed Welcome Center is shown to be built at a maximum of 7,500 square 

feet. The RD District allows up to 8,000 square feet of nonresidential uses per net acre. 

The subject property is 1.068 acres in size, which would allow 8,544 square feet. Since 

the proposed Welcome Center is only 7,500 square feet in size, it is clearly less than 

what the LMO allows. It is also less than the 16,787 square feet originally retained for 

Tract Bon the Master Plan. 

Staff reserves the right to submit additional documents. 

Town Government Center # 

Hilton Head Island 
843-341-4681 

One Town Center Court # Building C 

# South Carolina # 29928 

• (FAX) 843-842-8908 
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Proposed Amendments to LMO Telecommunications Facility & Tower Standards 
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Please contact me at (843) 341-4686 or at nicoled@hiltonheadislandsc.gov if you have any 
questions. 

Town Government Center • 
Hilton Head Island 

843-34/-4601 

One Town Center Court • Building C 
• South Carolina • 29928 

• (FAX) 843-842-8908 
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EXHIBITB 

STATE OF SOUTH CAROLINA 

COUNTY OF BEAUFORT 

) IN THE COURT OF COMMON PLEAS 
) FOURTEENTH JUDICIAL CIRCUIT 
) CIVIL ACTION NO.: 2016-CP-07-02712 

BEACHWALKHOTEL& 
CONDOMINIUMS ASSOCIATION, 
INC. and BEACHW ALK HILTON 
HEAD,LLC, 

Appellants/Petitioners, 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

THE TOWN OF IDLTON HEAD ) 
ISLAND and/or THE TOWN OF ) 
IDLTON HEAD ISLAND BOARD OF ) 
ZONING APPEALS, and SDC ) 
PROPERTIES, INC. ) 

Respondents/Defendants. 
) 
) 
) 

RESPONDENT'S/DEFENDANT'S SDC 
PROPERTIES, INC.'S BRIEF IN REPLY 

TO COURT'S POST-HEARING 
QUESTIONS 

INTRODUCTION 

Respondent/Defendant SDC Properties, Inc. ("SDC") accepts the Introduction provided 

by the Appellants/Petitioners ("Beachwalk") in their Brief in Reply to Court's Questions, filed 

March 02, 2018. However, in so doing, SDC would point to the full record of this case, as 

established before the BZA, and to the applicable Standards of Review, and to the materially

relevant case law. In so doing, SDC respectfully asserts that this Court should dismiss the appeal 

of Beachwalk and, thereby, uphold the decision of the Board of Zoning Appeals ("BZA") of the 

Town of Hilton Head Island (sometimes, hereinafter, "Town") and, thereby, avoid the result 

urged by Beachwalk that SDC's property is "unbuildable" and without economic utility. 

STANDARDS OF REVIEW 

In South Carolina, boards of zoning appeals, in the exercise of their duties, have the 

powers, inter alia, (1) to hear and decide appeals wherein it is alleged there is an error in a 

determination made by an administrative official in the enforcement of the zoning ordinance; (2) 
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ATTACHMENT H

in appropriate circumstances, to determine if the application of the ordinance to the particular 

piece of property would effectively prohibit or unreasonably restrict the utilization of the 

property. See S.C. Code § 6-29-800 {2003). 

"In determining the question presented by the appeal, the court shall determine only 

whether the decision of the Board is correct as a matter of law." Heilker v. Zoning Bd. of 

Appeals for City of Beaufort, 346 S.C. 401, 405, 552 S.E.2d 42, 44 (Ct. App. 2001), as cited 

with approval in McCrowey v. The Zoning Board of Adjustment of The City of Rock Hill, South 

Carolina, 360 S.C. 301,304,599 S.E.2d 617 (Ct. App. 2004). 

"It is important to note "[a] court will refrain from substituting its judgment for that of the 

reviewing body, even if it disagrees with the decision." Restaurant Row Assocs. V. Horry 

County. 335 S.C. 209, 216, 516 S.E.2d 442, 446 ((1999) (citations omitted). "However, a 

decision of a municipal zoning board will be overturned if it is arbitrary, capricious, has no 

reasonable relation to a lawful purpose, or if the board has abused its discretion." Id. at 305). 

In making such determinations, the court must give a zoning ordinance a practical, 

reasonable, and fair interpretation consonant with the purposes, design and policy of the 

lawmakers. Clear Channel Outdoor v. City of Myrtle Beach, 360 S.C. 459, 602 S.E.2d 76 (Ct. 

App. 2004), rehearing denied, and certiorari granted, affirmed 372 S.C. 230, 642 S.E.2d 565 

(2007). Therein, the Court of Appeals also held that "[f]ew restrictions encumber the scope of 

the Board's authority." Id. at 465, 602 S.E.2d at 79. "[(A) local zoning board's] construction of 

its own ordinance, the enforcement of which it is charged with, should be given some 

consideration and not overruled without cogent reason therefor", Purdy v. Moise, 223 S.C. 298, 

302, 75 S.E.2d 605, 607 (1953). 
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ATTACHMENT H

The findings of fact by the board of appeals must be treated in the same manner as a 

finding of fact by a jury, and the court may not take additional evidence. S.C. Code Ann.§ 6-29-

840(A). 

A court will uphold the decisions of a reviewing body if there is evidence in the record to 

support its decision. See Historic Charleston Found. V. Krawcheck, 313 S.C. 500, 505-06, 443 

S.E.2d 401,405 (Ct. App. 1994). 

ISSUES 

The below Issues developed by this Court are elements of the Court's analysis, subject to 

the above Standards of Review, of whether the BZA acted within its powers to determine if the 

subject Development Approval, and related Staff Determination, comply with the Town's zoning 

ordinance (LMO). Parcel Eis a mere 1.068-acre portion of a 15.1-acre PUD, formerly named 

Town Center PUD, now called the Waterside PUD. Parcel Eis proposed to be the site of a 

welcome center including space for sales and tours. (BZA Tr., Mr. Halterman, p. 66, IL 1 - 7), 

and the development application shows it as a 7,500 square foot building on the 1.068-acre site. 

A. Is Parcel E in a PD-2 Overlay District established by the LMO? 

Response: 

Parcel E is in the RD base zoning district. (BZA Tr., BZA Member Cutrer and 

Attorney Williams, p. 14, L 23 -p. 15, L 8.) When the subject application was filed with 

the Town of Hilton Head, the Town's website contained the PD 2 Overlay District Map 

which excluded Parcel E from the PD-2 Overlay District. (BZA Tr., Mr. Theodore, p. 26, 

IL 5-15.) 

Parcel E is now understood to be also in the PD-2 Overlay District. [See Staff 

Determination Letter, Nicole Dixon, dated August 23, 2016 (Exhibit 1 to Notice of 

Appeal and Petition); see also BZA Tr. (Mr. Theodore), p. 43, IL 10-21.] 
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ATTACHMENT H

The Town's purpose with PD-2 Overlay District is "to encourage creativity in 

design and planning in the development of parcels between five and 249 acres by 

allowing greater design flexibility than the underlying base zoning district so that natural 

features may be protected and development concentrated in more suitable or less 

environmentally sensitive areas." (BZA Tr., Attorney Williams, p. 13, 11. 1-16.) 

A method of accomplishing the purpose of a PD-2 Overlay District is found in the 

uses of Open Space. When Beachwalk raised its concerns, Todd Theodore calculated the 

Open Space in the Town Center PUD site (the subject of this PD-2 Overlay District) and 

determined that, even with the requested development of Parcel E, "[a]ll the open space is 

well within the original calculations in the original {Town Center PUD)". (BZA Tr., 

Theodore, p. 29, 11. 5-11.) 

B. If Parcel Eis in a PD-2 Overlay District, is Parcel E subject to the LMO's PD-2 

Overlay District Regulations? 

Response: 

Parcel Eis in a PD-2 Overlay District, and is subject to the LMO's PD-2 Overlay 

District Regulations. 

The "devil is always in the details", and the question for this Court, as it was for 

the BZA, involves, given the 30-odd year history of this PUD (including Parcel E), how 

to determine the correct application of the Overlay District's Regulations with the RD 

Base District, and the current LMO, taking into account that history and the existing 

development within that PUD, and the current LMO. 

C. If Parcel Eis subject to the LMO's PD-2 Overlay District regulations, what effect 

does that have on the development of Parcel E, and must the existing development on the other 
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ATTACHMENT H

parcels within that PD-2 Overlay District be taken into account in connection with any proposed 

development of Parcel E? 

Response: 

The answer to this question is complicated and points up the fundamental 

ambiguities in the LMO as applicable to Parcel E. Both Town Staff (Nicole Dixon), in its 

determinations, and the BZA, in considering the Beachwalk appeal, had to resolve those 

ambiguities as part of their duties of interpretation of the LMO. Given the applicable 

Standards of Review, the BZA has made no error of law and has not acted in any way in 

an arbitrary or capricious manner. There are multiple ambiguities and most of them are 

dealt with in the following discussions and report of elements from the BZA record. The 

result of the BZA hearing was approval of the Staff Determination and Development 

Approval for Parcel E, in all of which the BZA - as did Town Staff - acted completely 

and reasonably within their discretionary responsibilities to interpret, apply and enforce 

the Town's zoning law. 

AMBIGUITY No. 1: 

The first material ambiguity may be described as whether Parcel E remained a 

part of the Waterside PUD after March 3rd, 2000, to wit: 

(BZA, Tr., Attorney Williams and Mr. Theodore, p. 40, 11. 9-14.): 

Question (Williams): "The 1987 master plan was the subject of the 1995 

categorical exemption?" 

Answer (Theodore): "Correct." 

Question (Williams): "It expired on March 3rd, 2000?" 

Answer (Theodore): "Then there you go. Then it is an RD piece of property." 
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ATTACHMENT H

AMBIGUITY No. 2: 

The second material ambiguity may be described as whether the calculation of 

open space as now affecting Parcel E and the PD-2 Overlay District is done by accepting 

the prior Waterside calculations as controlling, or are those now to be ignored by all 

charged with interpreting the current LMO? 

(BZA, Tr. BZA Chair Stanford and Mr. Theodore, p. 41, 1.12 - p. 42, I. 7): 

Answer (Mr. Theodore): "But that's where I think we were in a warp zone. We 

are stuck in a PD-2 and we are stuck in the current (LMO)." 

Question (Chair Stanford): "What applies? Is it RD or PD-2 or both in your 
opinion?" 

Answer (Mr. Theodore): "I believe it is the RD. It is the underlying district. The 

PD-2 allows flexibility as time goes on which is what this property has done. The PD-2 

allows room for flexibility when you are outside the gate and share buffers and open 

space and things like that. This one even meets its open space criteria on sight (sic, site), 

so it can almost stand independently on its property boundaries rather than even relying 

on the rest of the (Waterside PUD) property to count for open space and impervious 

permits and calculations as well, so it was intended to stand on its own. 

(BZA, Tr. BZA Member Johnson, Mr. Theodore, Attorney Taylor, and Attorney 

Williams, p. 52, I. 16 - p. 54, I. 25): 

Question (Member Johnson): "When they developed this 198 residential, would 

they not have been required at that time to incorporate the open space into that design, or 

did they say, oh, we will get it someday with the other parcels?" 

Answer (Mr. Theodore): "The intent of the PD-2 is to spread that out. And that 

becomes part of the lagoons, there is marshes, there is recreation area, all that counts as 

6 

m r 

Q 
:D 
0 z 
~ r 
~ 
:I! 
r 
m 
C 

I 

I\:) 
0 ..... 
00 

s: 
$1) ... ..... 
I\:) 

(,) 

(,l 
0 
7J s: 
CD 
m 
)> 
C 

cS 
~ 

I 

0 
0 
s: 
s: 
0 z 
7J 
r 
m 
)> 
en 

I 

() 

~ 
m 

~ ..... 
m 
0 
7J 

~ 
I\:) 
-...J ..... 
I\:) 



ATTACHMENT H

open space criteria. I was looking at the 1987 approved modified PD-2 plan said there 

was office was 21, 913 square feet, 1.4 acres, retail was 3 acres at 16,279 square feet, 

hotel was 94 rooms, open space was 1.3 acres and residential was 200 DUs on 7.6 acres 

as what I can recall in here. So as part of the PD-2 when this was being developed, it was 

really under density. They really didn't do any commercial or - " 

Question (Attorney Taylor): "Mr. Chairman, I object to that because we don't 

have the document that he is testifying to us in front of us." 

Question (Attorney Williams): "Right. And again I think it is a factually 

inaccurate statement. Those densities are far in excess of what the code allowed at that 

time, but they were approved and there again is the reason for the categorical exemption. 

Categorical exemption letter in 1995 said property owners -- yeah - we will let you 

develop what the master plan says, notwithstanding the fact that it is far in excess what 

our current code requires or allows, but you have to do so in five years. That is 16 years 

after the permit was issued. Do it or don't." 

Question (Chair Stafford): "Mr. Johnson, did that answer your question?" 

Answer (Member Johnson): "Somewhat." 

Question (Attorney Williams): "Well, please tell me what you still have unclear in 

your mind." 

Question (Member Johnson): "I just question whether there is open space on this 

198 residential area? 

Answer (Attorney Williams): "There is clearly some open space there. But the 

PD-2 requirements under the current code requires to (sic)common open space and the 

open space that is back there is Spinnaker that is not common. That is Spinnaker's open 

space." 
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ATTACHMENT H

Answer (Mr. Theodore): "But that is part of the PUD." 

Question (Attorney Williams): "Absolutely. No question about that. And it was 

developed under that code. The current code requirements though refer to common open 

space." 

[For the Court's consideration at this point in the Brief, Barry L. Johnson 

comment in this Brief- not commented to the BZA: It is apparent that two interpretations 

of "common open space" were before the BZA. One interpretation was that the open 

space is "common" to the PUD and therefore "common" within the PD-2 Overlay 

District, and the other that it was not shared with the rest of the PUD, but had to be 

looked at site-specific on Parcel E, alone, but subject to Beachwalk's interpretations of 

PD-2 Overlay District Regulations. See statement by BZA Member Cutrer, BZA Tr., p. 

57, l. 25 - p. 58, l. 9: " ... it seems to me that we 're applying this word 'common' one 

way when it suits us and one when it doesn't. You would argue - you 're arguing that 

any open space associated with Spinnaker doesn't apply to the whole parcel because it is 

not common open space and yet we 're throwing in the (Beachwalk) hotel to come up with 

the common parcel when trying to compute the density. '1 

AMBIGUITY No. 3: 

The third material ambiguity is this: Since the Open Space requirements under 

the Town Center/Waterside PUD have been fully satisfied, as noted above, what is the 

motivation of Beachwalk to even be concerned about Parcel E? 

First, note that all of the rest of the land in the PUD/PD-2 Overlay District has 

already been developed or committed to Open Space, and all Open Space requirements of 

the PUD have been fully satisfied. (BZA Tr. (Mr. Theodore), p. 29, 11. 5-11.) 
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ATTACHMENT H

Second, note the colloquy of BZA Member Wilson and BZA Chair Stanford, with 

Mr. Williams (BZA Tr., Wilson and Williams, p. 47, 1. 9 -25): 

Question (Member Wilson): ''No, no. I'm suggesting -- I like to know what the 

motivation of your client is other than seeing that the town code is enforced. Is there 

some other motivation?" 

Answer (Attorney Williams): "I'm not sure that that's germane to the appeal even 

if the decision that was made is correct or not, but my client owns - if my client is 

entitled as the property owner in this PUD to maintain that area as open space, then it has 

the right to do so and this is the process to do that." 

Question (Member Wilson): "I'd like to know the motivation." 

Question (Chair Stanford): We may hear more about that as the hearing 

proceeds." 

And, following on that point: 

(BZA Tr. (Mr. Theodore): p. 50, 1. 21 -p. 51, 1. 21): 

Answer (Mr. Theodore): "If we're going to get technical with that, wouldn't you 

say that hotel (the Beachwalk property) has been vacated for a whole number of years. It 

has been basically moth balls. The stairs have been taken off. It has been boarded up. It 

has been trying to avoid condemnation . . . . It is a vacant. It is an eyesore. I'm surprised 

it never went to the design review board to approve the boarding up of that building. I'm 

sure Spinnaker folks love driving by there all the time and having the tape around it and 

the barricades and the painted plywood boards and all that stuff. But my question is I 

think there is duration of time that is more than 18 months that this building hasn't been 

utilized as it's intended and it's not being maintained." 
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ATTACHMENT H

AMBIGUITY No. 4: 

The fourth material ambiguity is whether the Applicant's application for 

Development Plan Review (DPR) Approval for Parcel E was in conflict with the PD-2 

Overlay District. 

The Town's Development Review Administrator, Nicole Dixon, testified that the 

Applicant's application for DPR Approval was not in conflict with the PD-2 Overlay 

District, BZA Tr. (Dixon), p. 68, 1. 11 - p. 73, 1. 20, as follows in colloquy with Attorney 

Williams, with follow-up statement by BZA Chair Stanford: 

Answer (Ms. Dixon): "I did all of my research and determined as you see in my 

staff determination that the proposed DPR was not in conflict with the (PD-2 Overlay 

District)." 

Question (Attorney Williams): "And when you reviewed that, did you look at the 

overall density of the 15.1 acres on the entire PD-2 Overlay District and determined 

whether or not that exceeded the maximum density in the RD District?" 

Answer (Ms. Dixon): "I looked at everything that pertained to the PD-2 (Overlay 

District); density, open space. The PD-2 developed under a different LMO. So, looking 

at what is developed out there now and looking at the density, no, I did not see it was in 

conformance with that. The RD District - I checked the conformance of the subject 

property against the RD and it does meet that." 

Question (Attorney Williams): "When you say that, you're talking about just 

Parcel E; is that correct?" 

Answer (Ms. Dixon): "Correct." 
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ATTACHMENT H

Question (Attorney Williams): "So you did not check the overall density on the 

15.1 acres to see if the additional development of the Parcel E caused the overall average 

density to exceed what is permitted in the underlying RD District; is that correct?" 

Answer (Ms. Dixon): "That is correct because Staff does not (think) that is the 

intent of how you are interpreting the LMO." 

Question (Attorney Williams): "Okay." 

Answer (Ms. Dixon): "When the PD-2 was - when the conceptual plan was 

approved - " 

date?" 

Question (Attorney Williams): "When you say 'conceptual', can you give us the 

Answer (Ms. Dixon): "1984 and then reviewed 1987." 

Question (Attorney Williams): "The one that we can't find?" 

Answer (Ms. Dixon): "We have May 6th of 1987." 

Question (Attorney Williams): "Isn't it dated February?" 

Answer (Ms. Dixon): "The second page of that shows this plan. There is a revised 

date of May 4th• Let me think. May 4th, 1987 is the most recent. 

Question (Attorney Williams): "Which was prior to the planning commission's 

review and approval of the amendment of the master plan, correct?" 

Answer (Ms. Dixon): "Two days prior." 

Question (Attorney Williams): "Correct. So-" 

Answer (Ms. Dixon): "There was nothing in the planning revision that indicates 

that the layout was changed." 

Question (Attorney Williams): "But you don't have access to -you didn't have an 

opportunity to review the approved 1987 master plan?" 
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ATTACHMENT H

Answer (Ms. Dixon): "I did not." 

Question (Attorney Williams): "Okay. You heard our discussion with Mr. 

Theodore about our theoretical plan process." 

Answer (Ms. Dixon): "You're not going to ask me to do all of that." 

Question (Attorney Williams): "On pages 13 and 14 of our narrative of the 

application, we basically go through that entire process. Did you have an opportunity to 

review those figures?" 

Answer (Ms. Dixon): "I did." 

Question (Attorney Williams): "Are they accurate?" 

Answer (Ms. Dixon): "if you're looking at as you're interpreting it, yes. The way 

see it is that when the PD-2 was originally approved, it was based on a different LMO 

and right now when the DPR was submitted for the welcome center, I don't think that the 

PD-2 should have to comply. We are not changing the PD-2, so the density has to 

comply with the current resort development (RD) density standards. Most of the PD-2 

Waterside exists today, what they're proposing does comply with that. That is what the 

LMO requires, any future development has to comply with the current LMO." 

Question (Attorney Williams): "Okay. Let me ask you this: Going through the 

process that we went through with Todd (Theodore), if you had 15. I -acre tract and you 

have 198 residential units by Spinnaker, and you had 52 whatever the figure is 

commercial and the 91 hotel units, could you approve that development under a PD-2 

with the current code requirements?" 
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ATTACHMENT H

Answer (Ms. Dixon): "If you're coming in starting from scratch today then that 

would be brought to the planning commission and that flexibility would be (looked) at 

that time." 

Question (Attorney Williams): "I'm not sure. Why would the planning 

commission be involved?" 

Answer (Ms. Dixon): "Well, the PD-2 has to go for rezoning." 

Question (Attorney Williams): "You're talking about-" 

Answer (Ms. Dixon): "You're starting from scratch, yeah I would apply the LMO 

density standards." 

Question (Attorney Williams): "Okay. Let me be more clear. The process that 

we went through with Mr. Theodore assumed that there was an existing PD-2 Overlay on 

the 15.1 acres and it was undeveloped." 

Answer (Ms. Dixon): "Okay." 

Question (Attorney Williams): "So no need for a rezoning and change in the PD-

2. Could you develop that property with the densities that are already there plus the 

density for Parcel E under the current code requirements?" 

Answer (Ms. Dixon): "I think so because they were not exceeded what was 

originally intended and what is in the LMO." 

Question (Attorney Williams): "I'm not being very clear." 

Answer (Ms. Dixon): "We obviously disagree. That's what we are here for 

today." 

Question (Attorney Williams): "A new PD-2 - okay - a new Pd-2 Overlay, not 

the 1987 not the 1984, a new PD-2 Overlay under current code requirements, could you 

develop those?" 
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ATTACHMENT H

Answer (Ms. Dixon): "But we're not talking about that." 

Question (Attorney Williams): "This is a theoretical. You're a planner. You 

would be the one to review this application. I've got a 15.1-acre tract. It's in a RD base 

zoning district. I developed 198 residential units. I developed commercial space. I 

developed a hotel - I guess the question is could I develop the hotel and come in for 

Parcel E, could you do that starting fresh under the current code requirements?" 

Answer (Ms. Dixon): "Under the current code requirements, yes." 

Statement by Chair Stanford: "Let's move it along, Mr. Williams." 

And, the colloquy continued between Attorney Williams and Ms. Dixon, 

substantively at BZA Tr., p. 75, 1. 20 -p. 76, 1. 12, as follows: 

Question (Attorney Williams): "Okay. So, what you're saying is town staffs 

position notwithstanding the categorical exemption, the property owner still has a right to 

rely on the densities and uses provided for the 1987 master plan notwithstanding the fact 

that they do not comply with current code requirements?" 

Answer (Ms. Dixon): "I'm saying that regardless of the fact that the developer did 

not develop fully to their potential at that time, yes, the categorical exemption did expire, 

that's what I reviewed it under the current RD District for that property and it does not 

exceed the open space. It meet(s) all LMO requirements. I do not believe that just 

because the categorical exemption expired, the vacant areas of that property are no longer 

to be built on. I don't agree with that." 

Then, BZA Chair Stanford further questioned Ms. Dixon on these points of 

background, LMO provisions, and interpretations, as set forth in the BZA Tr., p. 78, 1. 11 

- p. 80, 1. 2, as follows: 
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ATTACHMENT H

Question (Chair Stanford): "I don't understand how you can make the decision to 

grant this application." 

Answer (Ms. Dixon): "I spent weeks reading through all the documentation that 

went along with the categorical exemption, the conditional use permit, the special 

exception, the original master plan documentation. I spent way too many hours in trying 

to understand it and there was nothing in that documentation that indicated that that 

parcel was going to be dedicated to open space. There was a revision in 1987. I have 

this plan that you see up on the screen that was dated May 4th (1987) before the planning 

commission approved it. What they did is they changed the boundary to allow for a 

better design of the hotel property and reconfigure some of the parking areas and they 

permitted an increase in the hotel rooms from 50 to 94 and a reduction - a corresponding 

reduction of residential to retail space. That is all it says. There was nothing in the 

documentation that indicated that lot (Parcel E) should be designated as open space. All 

along it said it was commercial retail. The only notation about the open space says that 

there had to be 1.3 acres of open space, but it could be spread out the PD-2." 

Question (Chair Stanford): "I understand." 

Answer (Ms. Dixon): "I got documentation from Mr. Theodore that the open 

space for the entire PD-2 was well over 1.3 acres. I think it averaged nine acres, so 

reading through all of that, and yeah, I don't have the conceptual plan referred to in the 

letter dated May 7th, 1987. I do have the one dated May 4th (1987) and it looks very close 

to the original one from 1984. I did not find any reason to deny the (DPR) application 

(for Parcel E). 
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ATTACHMENT H

Statement (Chair Stanford): "I acknowledge that you've made a very strong, 

thorough investigation of the records, and we appreciate that and I believe that this 

concept master plan (May 6th, 1987) probably could not be found for whatever reason." 

Then, BZA Member Fingerhut further questioned Ms. Dixon on these points of 

background, LMO provisions, and interpretations, as set forth in the BZA Tr., p. 80, I. 18 

-p. 82, I. 15, as follows: 

Question (Member Fingerhut): "Nicole, when you were doing your analysis did 

you apply the LMO in effect at the time of the master plan or the current LMO?" 

Answer (Ms. Dixon): "When I was reviewing the DPR?" 

Question (Member Fingerhut): "Yes." 

Answer (Ms. Dixon): "I reviewed what was in the PD-2 documents and then I 

also made sure it met the current LMO. In that letter it stated any future development has 

to comply with the current LMO, and this was considered future development but I also 

didn't exceed that was on the original concept plan." 

Question (Member Fingerhut): "Did you do the analysis of units and square 

footage and units and acreage that we've been talking about here, did you do a separate 

analysis to make sure-" 

Answer (Ms. Dixon): "No. What I did was I looked at the table that was in the 

master plan that allowed for- it was 23,330 square feet of retail - " 

Question (Member Fingerhut): "Table in which master plan?" 

Answer (Ms. Dixon): "I was looking at the table that was approved by the 

planning commission with the May 6, 1987 date." 

Question (Member Fingerhut): "So not this one?" 
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ATTACHMENT H

Answer (Ms. Dixon): "The table was in the documentation. It was just (that) the 

actual plan was not in there. So, the table indicates how much square footage for 

commercial, retail and residential and open space. So, when I did my review, there was 

no retail out there currently, so because the proposal does not exceed that or (is) well 

below that amount, I felt it was compliant with that and because it meets the current 

LMO requirements, I did not see a reason to deny the application." 

Question (Member Fingerhut): "Okay. But just to - I hate to repeat the question, 

but did you do the analysis that was discussed earlier, in other words, to see if there was 

enough acreage not only (for) what was there and proposed to be there?" 

Answer (Ms. Dixon): "You mean the math that Chet (Attorney Williams) was 

talking about?" 

Question (Member Fingerhut): "Yes." 

Answer (Ms. Dixon): "Adding what was out there and - " 

Question (Member Fingerhut): "Sure." 

Answer (Ms. Dixon): ''No, I did not. I looked up what was on the original master 

plan and what was allowed in the current LMO and it meets both of those, so that's what 

I based my approval on." 

Then, BZA Member Cutrer further questioned Ms. Dixon on these points of 

background, LMO provisions, and interpretations, as set forth in the BZA Tr., p. 82, 1. 19 

- p. 83, 1. 24, as follows: 

Question (Member Cutrer): "If I understand what you're saying, in the minutes of 

the planning commission was a table -" 

Answer (Ms. Dixon): "Yes." 
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ATTACHMENT H

Question (Member Cutrer): "-that addressed the development of this property on 

a square footage basis -" 

Answer (Ms. Dixon): "Yes. It does." 

Question (Member Cutrer): "- rather than a per units basis like the other 

calculations we're (referring to Attorney Williams' calculations) doing." 

Answer (Ms. Dixon): "I'm not sure what attachment it is. It was in your packet." 

Question (Member Cutrer): "Honey, there was a thousand pages in there. I 

looked at every one of them, but I don't remember many of them. Let me ask my 

question again." 

Answer (Ms. Dixson): "Okay." 

Question (Member Cutrer): "In the minutes of the planning commission, May 

whatever, it was 1987, that approved the master plan that we can't find the drawing of, 

but in the minutes of the planning commission is this table -a" 

Answer (Ms. Dixon): "Yes, sir." 

Question (Member Cutrer): "-which limits development or specified what can 

be developed on a square footage basis?" 

Answer: (Ms. Dixon): "Correct." 

Question (Member Cutrer): "Using that and the current LMO, you've made the 

determination that this development is permitted?" 

Answer (Ms. Dixon): "Correct." 

Statement (Member Cutrer): "Thank you." 

Then, BZA Member Laudermilk further questioned Ms. Dixon on these points of 

background, LMO provisions, and interpretations, followed by a statement of Chair 

Stanford, as set forth in the BZA Tr., p. 86, 1. 12 -p. 87, 1. 9, as follows: 
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ATTACHMENT H

Question (Member Laudermilk): "I have a question and it's kind of this whole 

process again. But if we had that master plan document, however the categorical 

exemption has expired, now as you look at a new application, most of - well, I guess all, 

but the existing improvements on the various parcels within the (Waterside) PUD were 

built under different LMO requirements. So now that there is an application submitted 

for a specific undeveloped parcel, do you need to take into account the entire PUD under 

the current LMO or do you just look at that parcel?" 

Answer (Ms. Dixon): "Staff believes that you look at that parcel. The original 

concept plan was based under a different LMO, and so to go back now this PD-2 doesn't 

meet the LMO, well, obviously, it doesn't. The LMO says any further development has 

to meet the criteria of the current LMO standards and that is what the applicant did. It 

meets all current LMO standards. I could not find a reason to deny the application." 

Statement (Chair Stanford): "Thank you very much." 

Then, the undersigned counsel for the Applicant, SDC Properties, Inc., Barry L. 

Johnson, engaged in the following colloquy with Members of the BZA, as set forth in the 

BZA Tr., p. 89, 1. 14 - p. 98, 1. 19: 

Statement (Attorney Johnson): "The planning commission minutes that were 

alluded to a few minutes ago, and because these do not have Bates stamps, I don't know 

how to identify them to you, but in your materials we have the Town of Hilton Head 

Island Planning Commission May 6, 1987 meeting, that's either one or two days after the 

date of the drawing that is on the screen, and in these minutes there is approval of the 

plan that was discussed with modifications and those modifications appear in some tables 

that are attached to these minutes in these plans, and I believe that they significantly re

enforce what Ms. Dixon has said. 
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ATTACHMENT H

"I think that what Mr. Theodore has calculated and everybody has talked about --

1 don't know if it's specifically in evidence, but I think it is part of the submission Ms. 

Dixon made to you, but there is approximately nine or nine and a half acres of open space 

this property according to Mr. Theodore's calculations out of the 15.1 acres overall. That 

clearly demonstrates that the 1.3 acres required by the planning commission in this 1987 

document has been met, and you have to recall that at that time nothing had been built. 

"Now, if you - I think we all understand what the appellant (Beachwalk) is trying 

to argue. I would submit to you a couple of things in that regard. One is that the people 

that fought to get their vested right validated or verified, I think was the word that Curtis 

(Coltrane) used, intended to fully develop their property under their constitutional rights. 

That's why they went to significant expense and trouble to get these rights validated. 

They disagreed with the time limits on a very narrow point, the court said five years is 

good enough for the continuation of those rights. 

"But if you just look not only to that cluster of (a) dozen or so of them and I 

represented at least half of those people that got those exemptions at that time, none of 

them will ever comply with the current LMO, so the theory that my friend, Chet 

(Williams), and my friend, Tom (Taylor) are arguing to you is that none of these 

undeveloped properties anywhere on the Island in PD-2 Overlays are ever going to get 

developed. That is the practical effect. 

"And the zoning law requires that if you give people the opportunity to have a 

reasonable use of their property and a reasonable use of this property is certainly to 

comply with the applicable site standards for RD for those 1.086 or 68, whatever it is 

acres and it does comply. Otherwise, what you have effectively done is condemn the 

property as a Town action and that becomes a different conversation. But it may have 
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ATTACHMENT H

effect on any other properties out there that so far undeveloped residuals from PUDs that 

met the categorical exemption standards that expired all of them in or about March of 

2000 because they issued the letter about the same date if not the same date and are now 

sitting here saying," is the property worth zero because you can't do anything with it or 

does it have a reasonable and fair zoning which the municipality has obligation to provide 

to it. Staff has (made) a determination of how to interpret the LMO that is reasonable and 

fair and is consistent with the obligations of the municipality regarding zoning and 

resulting uses and densities. 

"I would also like to say one more thing and then I'll sit down. Some of you and I 

don't know - I understand Mr. Stanford has legal background. I apologize - Mr. 

Fingerhut does too. I don't know, unfortunately, all you people and I apologize for that. 

The law is South Carolina where there is ambiguity regarding restrictions, and I think it's 

generally the law in the country. It is derivative of constitutional rights for property 

ownership. Where there is ambiguity, the law favors the unrestricted use of the property 

rather than the restricted use of the property. 

"If you heard earlier, Mr. Coltrane, his association and law partnership with Jim 

Herring back in the mid-80's. Mr. Herring had a case that went to the South Carolina 

Supreme Court called Hamilton versus CCM. It is Hilton Head based case. It has to do 

with the plats around Harbour Town and the documents related to the cemetery and some 

other land over there and the question was whether or not the absence of designation of 

use on the plats made it open space. And the court very convincingly ruled that it doesn't 

say, therefore it is not expressly restricted to open space, and you can't have that by 

implication because the law favors the free and unrestricted use of the property where this 

is (ambiguous). 
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ATTACHMENT H

"So, if you find some ambiguity about the 1987 July master plan, which merely 

implemented what Nicole (Dixon) said, the May 1987 plat and the adjustments to that 

made by the planning commission at their meeting on May 6th, then I would suggest to 

you that is an ambiguity that supports the conclusion the staff has come to and I would 

encourage you in that decision. 

"I will answer any questions I can." 

Question (Chair Stanford): "I continue to have trouble moving forward from the 

1987 concept master plan, which is the core zoning document for this parcel as well as 

the balance of the 15 acres. That would have been the core zoning document there and 

we're moving forward based on that, but we don't have that document." 

Answer (Attorney Johnson): "Right." 

Question (Chair Stanford): "And we have to make an assumption on that. I'm 

very uncomfortable making an assumption." 

Answer (Attorney Johnson): "I'm suggesting that you don't have to make that 

assumption. You can say the absence of that document creates an ambiguity, and there is 

enough documentation - I realize Mr. Cutrer?" 

Statement (Member Cutrer): "Cutrer. Close enough." 

Answer (Attorney Johnson): "Cutrer. Sorry. That is was opine or said a while 

ago, you got thousands of pages of documents, and I appreciate you-all haven't had time 

to study all that, but if you did you would find in the minutes of May 6, 1987, all the 

comfort you need and you would see that the July, three months later document, is the 

implementation of what was commanded by the Town planning commission." 

Statement (Chair Stanford): "Thank you for that able presentation, prepared or 

not. Any other questions." 
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ATTACHMENT H

Question (Member Cutrer): "Ifl might." 

Answer (Attorney Johnson): "Yes, sir." 

Question (Member Cutrer): "I think I heard Nicole (Dixon) say that under the 

current LMO this property could be developed. All of this discussion of the 1987 master 

plan was part of the conditional exemption." 

Answer (Attorney Johnson): "Categorical exemption." 

Question (Member Cutrer): "Categorical exemption." 

Answer (Attorney Johnson): "Yes, sir." 

Question (Member Cutrer): "Which expired in 2000." 

Answer (Attorney Johnson): "Yes, sir." 

Question (Member Cutrer): "Am I correct or am I wrong that all that 1987 stuff is 

kind of irrelevant at this point?" 

Answer (Attorney Johnson): "I believe it became irrelevant on March 3rd, 2000." 

Question (Member Cutrer): "So if all this discussion of 1987 action by the Town 

is irrelevant because that exemption expired, then today we're bound or governed by the 

current LMO?" 

Answer (Attorney Johnson): "Correct." 

Question (Member Cutrer): "And I believe I heard Ms. Dixon say that her 

interpretation was that under the current LMO this property could be developed as being 

proposed?" 

Answer (Attorney Johnson): "That's correct." 

Question (Chair Stanford): "But the application was not made based upon the 

current LMO, rather it was based on the 1987 master concept plan as I understand it." 

Answer (Ms. Dixon): "No, it was not." 
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ATTACHMENT H

Answer (Attorney Johnson): "I don't have all the details about (that), but I think 

that is entirely accurate. I think that was just a component of the history." 

Question (Chair Stanford): "Nicole (Dixon), can you straighten me out?" 

Answer (Ms. Dixon): "When the application was submitted it was initially 

reviewed under the current LMO. It wasn't until Chet (Williams) brought to my attention 

the PD-2 that applied to this property, that I started doing all that determination to Chet 

(Williams). But all along I was reviewing the application under the current LMO and 

after reviewing the PD-2 documents still do not find a reason to deny the application, and 

the application met current LMO requirements and (I) approved it, so that's what the 

application approval is based on is the current LMO." 

In the BZA meeting there then followed various discussions around the proper 

legal interpretation to be accorded the LMO, site specific to Parcel E in the RD District, 

and regarding the PD-2 Overlay District. The point was crystalized in this answer by Ms. 

Dixon, BZA Tr. p. 109, 1. 4-p. 113, 1.3 and following colloquy therein, with and among 

the members ofBZA, as follows: 

Answer (Ms. Dixon): "I'm not denying it is part of the 15-acre PD-2. I'm not 

denying that it is not part of that anymore. It is still part of that PD-2, but as you know -

as you said that categorical exemption expired. They're not tied to the original density 

allowed, so as long as they meet the current density that is allowed on that tract, then it 

should be approved and that is what I based my decision on. 

"So, you can either agree with my determination or not agree with it and I would 

have to (rescind) my notice of action." 

Statement (Member Wilson): "I think that is part of the responsibility of the board 

because there is this dispute including with Mr. Williams' client and between our Town." 
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ATTACHMENT H

Question (Member Fingerhut): "So you're concurring that his (Mr. Williams') 

math is correct?" 

Answer (Ms. Dixon): "I concur his math is correct, but I don't interpret the LMO 

that way." 

Statement (Member Fingerhut): "That is fine. Just speaking for myself that is a 

correct finding because I wasn't following all the math." 

Answer (Ms. Dixon): "I just interpret the LMO differently and that is not what I 

based my approval on. But the math that he (Mr. Williams) had Mr. Theodore come up 

with earlier, that is correct." 

Statement (Chair Stanford): "I think the motion of remand probably is not a good 

motion at this point, so we are looking for a motion either to grant the appeal, which 

means to reverse the action of the Town, or affirm the action of the Town and denying 

the appeal." 

Question (Member Cutrer): "Can I ask Ms. Dixon one more question?" 

Answer (Chair Stanford): "Sure." 

Question (Member Cutrer): "Ifl'm interpreting what you are saying correctly 

that the PD-2 Overlay no longer applies or it does apply?" 

Answer (Ms. Dixon): "I think the PD-2 Overlay is always going to be. It was 

approved in that (the PD-2 boundary exists. That property is part of that PD-2." 

Question (Member Cutrer): "To create a total picture?" 

Answer (Ms. Dixon): "Correct." 

Statement (Member Cutrer): "Okay." 

Answer (Ms. Dixon): "I do not think we have to go back and make sure all the 

densities in that development complies to the current LMO. I don't think that 
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ATTACHMENT H

was the intent of the language in the LMO and I don't think that (they) should 

have an unbuildable lot." 

Question (Mr. Cutrer): "So we take the parcel today, how does this application 

comply with the current LMO and how does it comply with the PD-2 Overlay?" 

Answer (Ms. Dixon): "The PD-2 is always going to be there. Now, as far as them 

being tied to the density that was shown on the original conceptual plan, they don't have 

to be tied to that. They have to be tied to the current LMO standards." 

Question (Member Cutrer): "So how does that proposed development comply 

with the current LMO?" 

Answer (Ms. Dixon): "How does it?" 

Question (Member Cutrer): "How does it?" 

Answer (Ms. Dixon): "They demonstrated that their density meets the current 

density standards and current open space." 

Statement (Member Cutrer): "That's what I needed to hear." 

Question (Member Johnson): "Can I ask a quick question? This master plan if it 

were to appear, does it have any bearing on what we're talking about?" 

Answer (Ms. Dixon): "It does not." 

Statement (Chair Stanford): "We talked 45 minutes ago about that." 

Answer (Ms. Dixon): "It is just a diagram ( of) what was approved by the planning 

commission, and I just looked back when you were talking earlier, and that table is listed 

in Attachment H in the documents I gave you, and that is (the) planning commission 

minutes from the May 6th meeting." 
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ATTACHMENT H

CONCLUSION 

Without in detail rehashing the foregoing many pages of testimony and 

commentary derived from the BZA hearing, it is apparent that all parties received a full, detailed 

and fair hearing and that the Members of the BZA were attentive and fully engaged in the matter. 

There were five Members of the BZA present at that hearing and the BZA Transcript show 

clearly that all five Members fully engaged in asking questions, making comments, discussing 

and deciding the case. 

The BZA, as was the case with Ms. Dixon of the Town staff, dealt with some 

ambiguities in the Town's zoning law. Ms. Dixon well explained and supported her 

interpretation of the Town zoning law in regard to those ambiguities. The BZA denied the 

Beachwalk appeal, and in so doing upheld Ms. Dixon's interpretation of the Town zoning law. 

Much of what else we would argue in our Conclusion to this Brief is found in the 

remarks and colloquy of SDC Properties, Inc.'s counsel (the undersigned Barry L. Johnson) with 

Members of the BZA, as above quoted from the BZA Tr., p. 89, 1. 14 - p. 98, 1. 19, here fully 

incorporated by reference. 

Ms. Dixon, on behalf of the Town was mindful that the interpretation of the 

ambiguities in the Town's zoning law, if interpreted as urged by Beachwalk, would render SDC 

Properties, Inc.'s Parcel E as "unbuildable" (BZA Tr., p. 111, 11. 14-17.) The spectre of the 

Lucas case (Lucas v. South Carolina Coastal Council, 55 U.S. 1003 (1992)) would make any 

governmental body (such as the BZA) and responsible public official (such as Ms. Dixon) 

shudder at the thought of, by regulation, making a private property "unbuildable" and therefore, 

by regulation, rendering that property void of economic utility and value. Ms. Dixon, acting on 

behalf of the Town, was well guided in her interpretation of the Town's zoning law, as was the 

BZA in denying the Beach walk appeal. We hope this Court will be similarly mindful. 
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ATTACHMENT H

Although the principles of legal construction favoring the freer and less restricted 

use of real property in South Carolina are well-established, please note the above-referenced 

case, Hamilton v. CCM, Inc., 274 S.C. 152,263 S.E.2d 378 (1980). 

No argument or showing has been made by Beachwalk that the proposed 

development of Parcel E would inappropriately impact "natural features" or "environmentally 

sensitive areas", a point of concern for PD-2 Overlay Districts (BZA Tr., Attorney Williams, p. 

13, 11. 1-16). 

Application of the foregoing Standards of Review, indicate that the decision of 

the BZA, in denying the Beachwalk appeal, was made with an extensive factual review and 

basis, and an extensive inquiry into the applicable law. This record clearly shows that the BZA 

decision was not controlled by any error of law, nor could it possibly be characterized as 

arbitrary or capricious, nor can it be fairly stated that the BZA's decision had no reasonable 

relation to a lawful purpose, nor that the BZA abused its discretion. Moreover, it is apparent that 

the BZA gave a practical, reasonable, and fair interpretation of the Town's zoning law, 

consonant with the purposes, design and policy of the Town's lawmakers. The courts must 

uphold the decision of the BZA in this case, because there is evidence - indeed, more than ample 

evidence, in the BZA record to support its decision. 

Thus, there is no cogent reason for the courts to overrule the BZA decision here 

appealed from. The BZA complied with the controlling SC statute, S.C. Code § 6-29-800 

(2003), by ruling to prevent the interpretation of the Town's zoning law which would effectively 

prohibit or unreasonably restrict the utilization of the property. The courts in reviewing the BZA 

decision should refrain from substituting judicial judgment for the BZA' s judgment, even if the 

courts disagree with the BZA decision. Thus, the courts must surely agree that the BZA's 

decision was correct as a matter of law. 
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ATTACHMENT H

The full and proper application of the Standards of Review not only suggest, but in all 

respects mandate, that the BZA's denial of the Beachwalk appeal should be upheld by the courts. 

Bluffton, SC 
March 12, 2018 

Respectfully submitted, 

JOHNSON & DAVIS, PA 

Isl Barry L. Johnson 
Barry L. Johnson, Attorney at Law 
The Victoria Building, Suite 200 
10 Pinckney Colony Road 
Bluffton, SC 29909 
(843) 815-7121 
barry@jd-pa.com 

Attorney for Respondent/Defendant 
SDC Properties, Inc. 
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From:
To:
Cc:
Subject:

Date:
Attachments:

David L. Fingerhut
"Tom Taylor"; Hulbert Brian; Lewis Teri; Dixon Nicole; Gregg Alford
Barry Johnson; Law Office of Chester C. Williams; Donna Taylor
RE: Request by Tom Taylor for issuance of subpoena in APL-001673-2016, Beachwalk re-hearing, set for August 
27, 2018
Friday, August 03, 2018 12:00:53 PM
Subpoena.APL-001673-2016.pdf

Counsel:

Brian Hulbert has confirmed the voluntary attendance by Ms. Lewis and Ms. Dixon so there is
no reason to issue a subpoena for their personal attendance. Since there have been no
objections to the document demand or requests for additional time to respond the executed
subpoena is attached.

Ms. Lewis and Ms. Dixon: Please make certain that Mr. Taylor’s letter, the Subpoena and this
email chain are included in the record.

Thank you all.

David Fingerhut

David L. Fingerhut, Esq.
Axelrod Fingerhut & Dennis
260 Madison Avenue
15th Floor
New York, New York 10016
212-702-0900
212-355-7365(fax)
dlfingerhut@afdny.com
www.afdny.com

From: Tom Taylor [mailto:tom@thomastaylorlaw.com] 
Sent: Thursday, August 02, 2018 2:15 PM
To: Hulbert Brian; David L. Fingerhut; Lewis Teri; Dixon Nicole; Gregg Alford
Cc: Gregg Alford; Barry Johnson; Law Office of Chester C. Williams; Donna Taylor; Dixon Nicole
Subject: RE: Request by Tom Taylor for issuance of subpoena in APL-001673-2016, Beachwalk re-
hearing, set for August 27, 2018

Thanks Brian.

t

Thomas C. Taylor
Law Office of Thomas C. Taylor, LLC  Mailing Address: 
22 Bow Circle, Suite A  P.O. Box 5550
Hilton Head, SC 29928  Hilton Head, SC 29938
843-785-5050 (office)
843-785-5030 (fax)
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843-301-6900 (cell)

CONFIDENTIAL COMMUNICATION:  The information contained in this message may contain legally
privileged and confidential information intended only for the use of the individual or entity named
above. If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or duplication  of this transmission is strictly prohibitied. If you have
received this communication in error, please notify this Law Office by telephone call or e-mail
immediately and return the original message to me and destroy all printed and electronic copies.
Nothing in this e-mail is intended to be an electronic signature nor to constitute an agreement of
any kind under applicable law unless otherwise expressly stated. The intentional interception or
dissemination of electronic mail not belonging to you, may violate federal and/or state law.

IRS CIRCULAR 230 NOTICE:  Internal Revenue Service regulations generally provide that, for the
purpose of avoiding tax penalties, a taxpayer may rely only on  formal written advice meeting
specific requirements. Any tax advice in this message, or in any attachments to this message, does
not meet those requirements. Accordingly, any such tax advice was not intended or written to be
used, and it cannot be used, for the purpose of avoiding federal tax penalties that may be imposed
on you or for the purpose of promoting, marketing or recommending to another party any tax-
related matters.

From: Hulbert Brian <brianh@hiltonheadislandsc.gov> 
Sent: Thursday, August 2, 2018 12:30 PM
To: David L. Fingerhut <dlfingerhut@afdny.com>; Lewis Teri <TeriL@hiltonheadislandsc.gov>; Tom
Taylor <tom@thomastaylorlaw.com>; Hulbert Brian <brianh@hiltonheadislandsc.gov>; Dixon Nicole
<nicoled@hiltonheadislandsc.gov>; Gregg Alford <gregg@alfordlawsc.com>
Cc: Gregg Alford <gregg@alfordlawsc.com>; Barry Johnson <barry@jd-pa.com>; Law Office of
Chester C. Williams <firm@ccwlaw.net>; Donna Taylor <donna@thomastaylorlaw.com>; Dixon
Nicole <nicoled@hiltonheadislandsc.gov>
Subject: Re: Request by Tom Taylor for issuance of subpoena in APL-001673-2016, Beachwalk re-
hearing, set for August 27, 2018

I have spoken with teri and she and nicole will be available for the bza hearing so a subpoena is not
required to ensure their attendance. Teri will confer with gregg alford concerning the document
request portion of the subpoena and get back to us asap.

Sent from my Verizon, Samsung Galaxy smartphone

-------- Original message --------
From: "David L. Fingerhut" <dlfingerhut@afdny.com>
Date: 8/2/18 12:23 PM (GMT-05:00)
To: Lewis Teri <TeriL@hiltonheadislandsc.gov>, Tom Taylor <tom@thomastaylorlaw.com>
Cc: Hulbert Brian <brianh@hiltonheadislandsc.gov>, Gregg Alford <gregg@alfordlawsc.com>, Barry
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Johnson <barry@jd-pa.com>, "Law Office of Chester C. Williams" <firm@ccwlaw.net>, Donna Taylor 
<donna@thomastaylorlaw.com>, Dixon Nicole <nicoled@hiltonheadislandsc.gov>
Subject: RE: Request by Tom Taylor for issuance of subpoena in APL-001673-2016, Beachwalk re-
hearing, set for August 27, 2018

All Counsel:

Kindly advise by the close of business today whether there are any comments regarding the
requested subpoena. Thank you.

David Fingerhut

David L. Fingerhut, Esq. 
Axelrod Fingerhut & Dennis 
260 Madison Avenue 
15th Floor
New York, New York 10016 
212-702-0900
212-355-7365(fax) 
dlfingerhut@afdny.com 
www.afdny.com

From: Lewis Teri [mailto:TeriL@hiltonheadislandsc.gov]
Sent: Thursday, August 02, 2018 11:34 AM
To: Tom Taylor; David L. Fingerhut
Cc: Hulbert Brian; Gregg Alford; Barry Johnson; Law Office of Chester C. Williams; Donna Taylor; 
Dixon Nicole
Subject: RE: Request by Tom Taylor for issuance of subpoena in APL-001673-2016, Beachwalk re-
hearing, set for August 27, 2018

All-
Please ensure that Nicole Dixon is copied on any other correspondence related to this matter.

Regards-
Teri B. Lewis, AICP
LMO Official
Community Development Department
One Town Center Court
Hilton Head Island, SC 29928
(843) 341-4698(p)
(843) 842-8907(f)
teril@hiltonheadislandsc.gov<mailto:teril@hiltonheadislandsc.gov>
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From: Tom Taylor [mailto:tom@thomastaylorlaw.com]
Sent: Thursday, August 02, 2018 11:17 AM
To: David L. Fingerhut
Cc: Hulbert Brian; Gregg Alford; Barry Johnson; Law Office of Chester C. Williams; Lewis Teri; Donna 
Taylor
Subject: Request by Tom Taylor for issuance of subpoena in APL-001673-2016, Beachwalk re-
hearing, set for August 27, 2018

Mr. Chairman—Good morning. As you know, Chet and I represent the Appellants in this case.

I hand-delivered the attached original letter and proposed subpoena to Brian Hulbert this morning at
11 a.m., via Betsy Mosteller at the Town Hall. This request is based upon Ms. Dixon’s analysis given
us yesterday. Please execute the subpoena and have it and the attached description of the
documents delivered to Ms. Lewis at your earliest convenience. Thank you.

Please let me know if you have any questions. All counsel of record are copied on this
communication, of course.

Tom Taylor

Thomas C. Taylor
Law Office of Thomas C. Taylor, LLC Mailing Address:
22 Bow Circle, Suite A P.O. Box 5550
Hilton Head, SC 29928 Hilton Head, SC 29938
843-785-5050 (office)
843-785-5030 (fax)
843-301-6900 (cell)

CONFIDENTIAL COMMUNICATION: The information contained in this message may contain legally
privileged and confidential information intended only for the use of the individual or entity named
above. If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or duplication of this transmission is strictly prohibitied. If you have
received this communication in error, please notify this Law Office by telephone call or e-mail
immediately and return the original message to me and destroy all printed and electronic copies.
Nothing in this e-mail is intended to be an electronic signature nor to constitute an agreement of
any kind under applicable law unless otherwise expressly stated. The intentional interception or
dissemination of electronic mail not belonging to you, may violate federal and/or state law.

IRS CIRCULAR 230 NOTICE: Internal Revenue Service regulations generally provide that, for the
purpose of avoiding tax penalties, a taxpayer may rely only on formal written advice meeting specific
requirements. Any tax advice in this message, or in any attachments to this message, does not meet
those requirements. Accordingly, any such tax advice was not intended or written to be used, and it
cannot be used, for the purpose of avoiding federal tax penalties that may be imposed on you or for
the purpose of promoting, marketing or recommending to another party any tax-related matters.
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Disclaimer

The information contained in this communication from the sender is confidential. It is intended
solely for use by the recipient and others authorized to receive it. If you are not the recipient, you
are hereby notified that any disclosure, copying, distribution or taking action in relation of the
contents of this information is strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by
Mimecast Ltd, an innovator in Software as a Service (SaaS) for business. Providing a safer and more
useful place for your human generated data. Specializing in; Security, archiving and compliance. To
find out more Click Here<http://www.mimecast.com/products/>.

Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use
by the recipient and others authorized to receive it. If you are not the recipient, you are hereby notified that
any disclosure, copying, distribution or taking action in relation of the contents of this information is strictly
prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by 
Mimecast Ltd, an innovator in Software as a Service (SaaS) for business. Providing a safer and more 
useful place for your human generated data. Specializing in; Security, archiving and compliance. To find out 
more Click Here.
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ADMITTED TO UNITED STATES 
SUPREME COURT BAR 

ADMITTED IN SOUTH CAROLINA 
AND GEORGIA 

CERTIFIED CIRCUIT 
COURT MEDIATOR 

LAW OFFICE OF 

THOMAS C. TAYLOR, LLC 

22 Bow CIRCLE 

SUITE A 
HILTON HEAD ISLAND, SC 29928 

TELEPHONE 843-785-5050 

TELECOPIER 843-785-5030 

www.thomastaylorlaw.com • tom@thomastaylorlaw.com 

August 2, 2018 

Via Hand-Delivery to Brian Hulbert, Esq. and 
E-Mail Attachment to Chairman Fingerhut 

Hon. David Fingerhut, Chairman 
Board of Zoning Appeals 
One Town Center Court 
Hilton Head Island, SC 29928 

MAILING ADDRESS 
P.O. BOX 5550 

HILTON HEAD ISLAND, SC 
29938 

Re: Request for issuance of subpoena by Appellants for BZA hearing in 
Beachwalk case, APL-001673-2016, scheduled for August 27, 2017 

Dear Chairman Fingerhut: 

As you know, I, along with Chester C. Williams, Esq., represent Beachwalk Hotel & 
Condominiums Association, Inc. and Beachwalk Hilton Head, LLC, in this appeal. The BZA has 
scheduled it for a re-hearing per Judge Dukes ' Order, on August 27, 2018. 

I write today on behalf of the Appellants pursuant to Article IX, Section 2 (5) of the Board 
of Zoning Appeals Rules of Procedure, requesting that the BZA, through you, issue the enclosed 
Subpoena directed to Teri Lewis, requiring her to produce certain documents at the August 27, 
2018 re-hearing, that are imperative to a fair hearing. The subpoena should be signed by you, and 
then you may either return it to me and I'll have it served, or you or Mr. Hulbert may simply 
acknowledge in writing to me that Mr. Hulbert has served Ms. Lewis. 

We are requesting this subpoena issue because yesterday, August 1, 2018, for the first time, 
we received an explanation of Nicole Dixon's analysis of the LMO regarding the staff's 
determination dated August 23, 2016, that the proposed development of the Spinnaker Welcome 
Center at 30 Waterside Drive is proper. By her memo dated August 1, 2018, and delivered to Chet 
and me yesterday, she provides a rationale as to how she made the staff determination. (Heretofore, 
as is evidenced by her testimony at the original hearing on November 28, 2016, she simply stated 
"The way I see it is that when the PD-2 was originally approved, it was based on a different LMO 
and right now when the DPR was submitted for the welcome center, I don't think that the PD-2 
should have to comply." Transcript, pp. 70-71.) However, Ms. Dixon's memo, we believe, is 
contradictory in its analysis in that she asserts the "PD-2 Overlay District Regulations do not have 
any effect on the development of Parcel E" even though she acknowledged at the original hearing 
that when the categorical exemption certificate for the property expired on March 3, 2000, "any 
future developments of the property shall be subject to the provisions of the LMO in effect at that 
time." Transcript, pp. 73-74. 
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Hon. David Fingerhut, Chairman 
Board of Zoning Appeals 
Re: Request for issuance of subpoena by Appellants for BZA hearing in 

Beachwalk case, APL-001673-2016, scheduled for August 27, 2017 
August 2, 2018 
Page 2 

Ms. Dixon's memo of August 1, 2018 raises the issues of how the staff has interpreted the 
LMO for similar situations in the past, and that is the purpose of the subpoena. We have worked 
hard to narrow the scope of the documents sought to be produced and are providing it to you today 
so that the staff will have plenty of time to gather the requested documents, and have Ms. Lewis 
prepared to testify about them. Again, on behalf of the Appellants, I advise you and the BZA 
that we believe the production of these documents and having Ms. Lewis available for cross 
examination on them, is imperative to the Appellants receiving a fair hearing and to the BZA 
understanding the staff's position in this appeal. 

In addition, I am hereby requesting that the BZA confirm with the staff that Ms. Dixon will 
be present at the hearing on August 27, 2018 without the need of a subpoena. Chet and I are not 
trying to complicate matters by requesting the issuance of unnecessary subpoenas, but if there is 
any doubt that Ms. Dixon will be present for cross examination, we ask that a subpoena also issue 
for her attendance. 

Please let me know as soon as possible as to the BZA's decision on the issuance of the 
enclosed subpoena to Ms. Lewis. If you decide not to issue the subpoena in the form attached, we 
may petition Judge Dukes' immediately for the issuance of a supplemental Order directing the 
subpoena issue so that we don't have that issue as an additional appellate argument. I want to make 
sure the record indicates that importance that we attach to this issue, and thus I also ask that this 
letter and the attached subpoena be made an exhibit to the record of August 27, 2018. Thank you. 

On behalf of the Appellants, Chet and I thank you and the BZA Board for your 
professionalism in this matter and I look forward to hearing from you as soon as possible regarding 
the subpoena and confirmation of Ms. Dixon's attendance. If you have any questions, please 
contact me at your convenience. 

Cordially yours, 
LAW OFFICE OF THO SC. TAYLOR, LLC 

TCT/dpt 
cc: Chester C. Williams, Esq., via e-mail attachment 

Teri B. Lewis, AICP, via e-mail attachment 
Gregg Alford, Esq., via e-mail attachment 
Barry L. Johnson, Esq., via e-mail attachment 
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Town Government Center          One Town Center Court          Building C 
Hilton Head Island          South Carolina          29928 

843-341-4757          (FAX) 843-842-8908 

TOWN OF HILTON HEAD ISLAND 
Community Development Department 

 
 
 

TO: Board of Zoning Appeals 
VIA: Teri B. Lewis, AICP, LMO Official 
FROM: Nicole Dixon, CFM, Development Review Administrator 
DATE November 14, 2016 
SUBJECT: APL-001673-2016  

 
 
Staff has received an appeal from Chester C. Williams on behalf of Beachwalk Hotel & 
Condominiums Association, Inc. and Beachwalk Hilton Head, LLC.  Mr. Williams is appealing my 
determination, dated August 23, 2016, that the proposed development of the Spinnaker Welcome 
Center is permitted as proposed with Development Plan Review Application DPR-001056-2016.  
The subject property is located at 30 Waterside Drive, is zoned RD (Resort Development), is within 
the COR (Corridor Overlay District) and is part of the Waterside (Town Center) PD-2 Overlay.     
 
Mr. Williams also filed an appeal of my approval of DPR-001056-2016, which will be heard by the 
Planning Commission, per LMO Section 16-2-103.U, Appeal of Official’s Decision to Planning 
Commission. Mr. Williams filed a Motion for Postponement on that appeal so that it is heard after 
the BZA decides this appeal, which pertains to the underlying zoning and density of the parcel.  
Attachments K and L are copies of correspondence between Mr. Williams and myself about that 
appeal (APL-001515-2016), but should be included as part of this record.    
 
Per the Code of Laws of South Carolina, specifically 6-29-800.B, upon receipt of an appeal, staff is 
required to immediately transmit to the board all the papers constituting the record upon which the  
action appealed from was taken.  The record as attached consists of the following documents:   
 
• Attachment A - Appellant Submittal 
• Attachment B - Staff Determination Letter 
• Attachment C - Vicinity Map 
• Attachment D - DPR-001056-2016 – Spinnaker Welcome Center Notice of Action 
•          Attachment E - DPR-001056-2016 – Spinnaker Welcome Center Approved Plans  
•          Attachment F - DPR-001056-2016 – Spinnaker Welcome Center Application Materials 
•          Attachment G - Waterside PD-2 Conceptual Plan and Documents 
•          Attachment H – SER-03-87 – Waterside Special Exception and Conditional Use Documents 
•          Attachment I – DPR-18-87 - Super 8 Motel Plans and Documents 
•          Attachment J – DPR-03-98 - Waterside by Spinnaker Plans and Documents 
•          Attachment K – Appellant Letter dated September 6, 2016 
•          Attachment L – Staff Response Letter dated September 6, 2016 
•          Attachment M – Copy of Email Correspondence 
 
Staff reserves the right to submit additional documents. 
 
Please contact me at (843) 341-4686 or at nicoled@hiltonheadislandsc.gov if you have any questions. 
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LAW OFFICE OF 
CHESTER C. WILLIAMS, LLC 

17 Executive Park Road, Suite 2 
Post Office Box 6028 

Hilton Head Island, SC  29938-6028 
Telephone (843) 842-5411 

Telefax (843) 842-5412 
Email Firm@CCWLaw.net 

 
 
 
 

Chester C. Williams 
ALSO MEMBER LOUISIANA BAR 

______________________________ 
 

Thomas A. Gasparini 
ALSO MEMBER CALIFORNIA BAR 

(Inactive) 
ALSO MEMBER OHIO BAR 

(Inactive)     

06 September 2016 
 

Teri B. Lewis, AICP 
LMO Official 
Town of Hilton Head Island           Hand Delivered 
One Town Center Court 
Hilton Head Island, SC 29928 
 
RE: Beachwalk Hotel & Condominiums Association, Inc. and Beachwalk Hilton Head, 

LLC – Appeal of Nicole Dixon’s Determination Letter of 23 August 2016 – Our File No. 
01787-002 

Dear Teri: 

We refer you to Nicole Dixon’s letter to us of 23 August 2016 in which she made 
several determinations regarding the tract owned by SCD Properties, Inc. designated as 
Parcel E of the Waterside (Town Center) PD-2 Overlay District. 

Enclosed is a completed Application for Appeal regarding the determinations made by 
Nicole in her 23 August 2016 letter to us.  Included with the application form are a 
narrative with exhibits.  Also enclosed is our check payable to the Town for $100.00 as the 
appeal filing fee. 

By way of his copy of this letter, we advise Glenn Stanford, the Chairman of the 
Board of Zoning Appeals, of the filing of this appeal. 

We also take this opportunity to note that LMO Section 16-2-103.T.6 provides that 
the filing of this appeal stays all Town action in furtherance of Nicole’s letter unless you, as 
the LMO Official, certify to the Board of Zoning Appeals that the stay would cause imminent 
peril to life or land.  Therefore, we ask that you and your staff refrain from further action 
regarding the development of Parcel E. 

With best regards, we are 

      Very Truly Yours, 
      LAW OFFICE OF CHESTER C. WILLIAMS, LLC 

 
      Chester C. Williams 
CCW/ 
Enclosures 
cc: Mr. C. Cantzon Foster, III 
 C. Glenn Stanford, Esq. 
 Nicole Dixon, CFM 
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STATE OF SOUTH CAROLINA ) BEFORE THE BOARD OF ZONING 
APPEALS OF THE TOWN OF HILTON 
HEAD ISLAND, SOUTH CAROLINA 

 
APPLICATION FOR APPEAL 

NO. APL-00____-2016 

 ) 
 ) 
 ) 
 ) 
COUNTY OF BEAUFORT ) 

 

ATTACHMENT 1 
 

TO THE APPEAL APPLICATION OF 
 

BEACHWALK HOTEL & CONDOMINIUMS ASSOCIATION, INC. 
AND 

BEACHWALK HILTON HEAD, LLC 
 

NARRATIVE 
 
I. INTRODUCTION 

This Attachment 1 is part of the Application for Appeal (this “Appeal”) 
filed by Beachwalk Hotel & Condominiums Association, Inc. (“BH&CA”) and 
Beachwalk Hilton Head, LLC (“BHH”, and, collectively with BH&CA, the 
“Appellants”) in connection with determinations made by Nicole Dixon, CFM, 
Senior Planner for the Town of Hilton Head Island, SC (the “Town”) in her letter 
of 23 August 2016 to the undersigned (the “Determination Letter”)1 that the 
proposed development of the Spinnaker Welcome Center as contemplated by 
Development Plan Review Application DPR-001056-2016 (the “DPR 
Application”)2 on that certain tract of land containing 1.068 acres, more or 
less, designated as “Parcel E” on the plat of survey entitled “15.100 Acres 
Waterside P.U.D.” recorded in Beaufort County Plat Book 35 at Page 79 (the 

1 A copy of the Determination Letter is attached to this Narrative as Exhibit A.  In requesting 
the Determination Letter, the undersigned was acting as counsel to the Appellants. 

2 Ms. Dixon’s approval of the DPR Application on 28 July 2016 has been appealed by the 
Appellants to the Town’s Planning Commission.  See the Town’s records on Appeal Application 
APL-001515-2016. 
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“Waterside PUD Survey”)3 “is permitted as proposed [in the DPR Application] as 
long as it does not exceed what was allowed on that masterplan[4] or what is 
permitted by the current LMO.” 

The Waterside PUD Survey shows a 15.100 acre tract (the “Waterside 
PUD Tract”) subdivided into four separate parcels.  Parcel E is the subject of 
the DPR Application, the Determination Letter, and this Appeal; the tract 
designated as “Parcel D” is the right-of-way of Waterside Drive; the tract 
designated as “Parcel F” is the site of the Waterside by Spinnaker interval 
occupancy (timeshare) development (the “Spinnaker Project”); and the tract 
designated as “Parcel A&C” is the site of the Beachwalk Hotel.  BH&CA is the 
owners association of the owners of the various condominium units in the 
Beachwalk Hotel, and BHH is the owner of many of the condominium units in 
the Beachwalk Hotel. 

BH&CA, for itself and on behalf of its constituent members, and BHH 
disagree with the determination made by Ms. Dixon about the permitted uses, 
densities, and design standards applicable to development on Parcel E; allege 
that Ms. Dixon necessarily, and incorrectly, relied on information that was, and 
still is, unavailable in making her determination, and incorrectly construed or 
interpreted Town documents affecting the development potential of the various 
parcels that are part of the Waterside PUD Tract, and therefore erred in making 
the conclusions and determinations set forth in the Determination Letter; and 
seek relief by this Appeal. 

In particular, in making her determination, Ms. Dixon relies on what she 
thinks is, or may be, shown on the Conceptual Master Plan for the Town 
Center PUD dated 27 July 1987 (the “1987 Master Plan”), which, the 
Appellants submit, shows revisions to the Town Center PUD Master Plan 
approved by the Town’s Planning Commission on 06 May 1987; however, as 

3 A copy of the Waterside PUD Survey is attached to this Narrative as Exhibit B. 

4 Ms. Dixon’s reference to “that masterplan” is unclear to the Appellants.  It seems to the 
Appellants that it could mean either (a) the Conceptual Master Plan for the Town Center PUD 
dated 27 July 1987, referred to below as the 1987 Master Plan, which shows revisions to the 
Town Center PUD approved by the Town’s Planning Commission on 06 May 1987, or (b) the 
Conceptual Master Plan for the Town Center PUD dated 11 February 1987, which was, to the 
Appellants’ knowledge, never approved by the Planning Commission. 
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Ms. Dixon admits in the Determination Letter, the Town Staff is unable to 
locate a copy of the 1987 Master Plan.5  The 1987 Master Plan is the most 
recent Town-approved Master Plan for the PD-2 Town Center (Waterside) 
Overlay Zoning District, which includes the entire Waterside PUD Tract, and is 
part of the Town’s Official Zoning Map.  Accordingly, Ms. Dixon made her 
determination based at least in part on a document she does not have. 

This Narrative is submitted to the Town as part of this Appeal, for 
inclusion in the record of this Appeal, and for review by the Town’s Board of 
Zoning Appeals (the “BZA”). 

II. BACKGROUND 

Parcel E is located at 30 Waterside Drive, and is identified as Parcel 202 
on Beaufort County Tax Map 18.  The Property is zoned Resort Development 
(“RD”), and is located within both the Corridor Overlay District and the PD-2 
Waterside (Town Center) Overlay District (“Waterside PD-2 District”). 

A. The 1984 Master Plan 

What is now the Waterside PD-2 District received preliminary approval 
on 12 December 1983 from the Joint Planning Commission under the 
provisions of the Town’s 1983 Development Standards Ordinance (the “DSO”)6 
as the Town Center P.U.D.  The 05 November 1984 Conceptual Master Plan for 
Town Center P.U.D. (the “1984 Master Plan”),7 which Ms. Dixon refers to in the 
Determination Letter, was part and parcel of that approval.8 

B. The 1987 Master Plan 

On 06 May 1987, the Town’s Planning Commission voted to approve a 
conditional use application to change the boundary of the Waterside PUD, 

5 See the fifth paragraph of the Determination letter, at the top of page two. 

6 The DSO was the Town’s development standards ordinance that was in place prior to the 
Town’s adoption of its first version of the Land Management Ordinance on 19 January 1987. 

7 What is now the Waterside PUD was originally named Town Center P.U.D. 

8 A copy of the 1984 Master Plan is attached to this Narrative as Exhibit C. 
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which resulted in the current configuration of the Waterside PUD Tract, and 
also a special exception application to amend the 1984 Master Plan to (i) 
increase the number of hotel rooms permitted on the Waterside PUD Tract from 
50 rooms to 94 rooms, (ii) reduce the permitted square footage for office and 
retail space, (iii) reduce the permitted residential dwelling units from 222 to 
200, and (iv) require 1.3 acres of common open space.9  The Town’s records at 
one point included a copy of the 1987 Master Plan showing, the Appellants 
submit, the amendments to the Waterside PUD approved by the Planning 
Commission 06 May 1987.  The files of the Town Planning Department no 
longer contain a copy of the 1987 Master Plan. 

In the Determination Letter, Ms. Dixon refers in several places to “the 
1987 master plan”.  The Appellants do not know if Ms. Dixon, by this reference, 
means the unapproved Conceptual Master Plan for the Town Center PUD dated 
11 February 1987 (referred to in the fifth paragraph of the Determination 
Letter), or the 1987 Master Plan, which was approved by the Planning 
Commission on 06 May 1987.  

Shortly after the Planning Commission’s approval of the 1987 Master 
Plan, the structure that is now the Beachwalk Hotel was permitted on Parcel 
A&C of the Waterside PUD Tract, and thereafter construction was completed in 
accordance, the Appellants assume, with the 1987 Master Plan. 

C. The Categorical Exemption 

By way of his letter of 03 March 1995 to Robert L. Graves, Thomas P. 
Brechko, then the Acting Administrator of the LMO,10 acknowledged the right 
of Pope Avenue Associations, then the owner of the Waterside PUD Tract, to 
develop the Waterside PUD Tract in conformance with the 1987 Master Plan, 
and approved a Categorical Exemption for the Waterside PUD (the “Categorical 

9 See the minutes of the 06 May 1987 Planning Commission meeting that are part of the 
Town’s records.  Note that the Development Summary chart that is part of the 1984 Master 
Plan required that 50% of the Waterside PUD Tract remain as open space; however, the 
Appellants do not know what the open space requirement of the 1987 Master Plan is, because 
the Town cannot produce it.  

10 The Town’s LMO Official was previously known as the LMO Administrator.  Teri B. Lewis, 
AICP is currently the LMO Official.  The LMO Administrator had powers, duties, and 
obligations similar to the LMO Official. 
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Exemption”) from all subsequent amendments to the DSO and the LMO with 
regard to permitted uses, densities and design standards for five years, after 
which any future development on the Waterside PUD Tract parcels is to be 
subject to all relevant provisions of the LMO.11 

The Categorical Exemption was issued upon application by Pope Avenue 
Associates under the administrative procedures adopted by the Town Council 
pursuant to former LMO Section 16-7-698,12 which provided for procedures for 
the determination of vested rights in order to provide fair and equitable 
determination of vested rights claimed by property owners pursuant to any 
approval previously granted under the LMO or any approval previously granted 
prior to the adoption of the LMO.  Pope Avenue Associates claimed the vested 
right to develop the Waterside PUD Tract as allowed under the 1987 Master 
Plan, notwithstanding subsequent amendments to the LMO that limited 
development on the Waterside PUD Tract to lower development densities and 
more strict development standards, and the Categorical Exemption recognized 
Pope Avenue Associates’ right to do so prior to the five-year expiration date of 
the Categorical Exemption. 

After the issuance of the Categorical Exemption, the Spinnaker Project 
was permitted on Parcel F of the Waterside PUD Tract, and thereafter 
construction was completed in accordance, the Appellants assume, with the 
1987 Master Plan. 

Of particular importance to this Appeal, the Categorical Exemption 
expired on 03 March 2000.  After that date, any future development on the 
Waterside PUD Tract “shall be subject to all relevant provisions of the then 
existing LMO”. 

D. The LMO 

On 07 October 2014, the current LMO was adopted by the Town Council.  
This current LMO is substantially different in many respects from the earlier 

11 A copy of Mr. Brechko’s 03 March 1995 letter to Mr. Graves is attached to this Narrative as 
Exhibit D. 

12 See the LMO as of 15 November 1993, the date of the Town Council’s adoption of Ordinance 
No. 93-33, which added Section 16-7-698 to the LMO. 
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versions of the LMO.  The existence and validity of the Waterside PD-2 District 
was reaffirmed in the current LMO as a Listed Master Plan.13 

III. THE PD-2 OVERLAY DISTRICT 

LMO Section 16-1-108.F.2 recognizes the continuing validity of PD-2 
Master Plans and the corresponding PD-2 Planned Development Overlay 
Districts, such as the Waterside PD-2 District, approved prior to 07 October 
2014, the date of adoption of the current LMO. 

The purpose of the PD-2 Overlay District is to encourage creativity in 
design and planning in the development of parcels by allowing greater design 
flexibility than the underlying base zoning district so that natural features may 
be protected and development concentrated in more suitable or less 
environmentally sensitive areas.14  Any use permitted in the underlying base 
district is permitted in a PD-2 Overlay District.15 

To allow for the encouraged design flexibility, concentration of 
development, and protection of natural features, a section or phase of a PD-2 
planned development may be built at a density which is greater than the site-
specific density allowed by the underlying base zoning district, provided that 
any such concentration of density is offset by an area of lower density in 
another section or phase of the PD-2 planned development, or by an 
appropriate reservation of common open space elsewhere in the PD-2 planned 
development.16 

Of particular importance to this Appeal, LMO Section 16-3-106.G.4.a 
provides that the average density for the PD-2 Overlay District shall not exceed 
the maximum density permitted in the base zoning district. 

13 See LMO Table 16-3-106.G.4. 

14 See LMO Section 16-3-106.G.1. 

15 See LMO Section 16-3-106.G.3.  The base zoning district for Parcel E is the RD District. 

16 See LMO Section 16-3-106.G.4.a. 
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LMO Section 16-3-106.G.5 and LMO Table 16-3-106.G.417, which 
includes “Waterside (Town Center)” as a Listed Master Plan, says, with respect 
to the Listed Master Plans, that “their Town-approved Master Plans including 
associated text and any subsequent amendments are hereby incorporated by 
reference as a part of the Official Zoning Map and LMO text.”  In other words, 
the 1987 Master Plan is, for the Waterside PUD, part and parcel of the Town’s 
Official Zoning Map and the LMO text.18  

IV. ADMINISTRATIVE DETERMINATIONS 

LMO Appendix A, Section A-1 identifies the LMO Official as the person 
designated by the Town Manager “who administers and enforces” the LMO.  
Mrs. Teri B. Lewis AICP, is the LMO Official.  LMO Appendix A, Section A-1.A.3 
authorizes the LMO Official to make written interpretations of the LMO, as 
provided for in LMO Section16-2-103.R.  LMO Section 16-10-101.F authorizes 
the LMO Official to delegate her authority as the LMO Official to a professional-
level employee under the LMO Official’s authority or control. 

Mrs. Lewis is the Town’s LMO Official in the Town’s Community 
Development Department, and Ms. Dixon is a Senior Planner in the Town’s 
Community Development Department, under the authority and control of the 
LMO Official, with delegated authority from Mrs. Lewis to act on her behalf. 

V. THE AUTHORITY AND POWER OF THE BZA 

Section 6-29-800(A)(1) of the Code of Laws of South Carolina (1976), as 
amended (the “SC Code”), which is part of the South Carolina Local 
Government Comprehensive Planning Enabling Act of 1994 (the “State 
Enabling Act”), grants the BZA the power and duty to hear and decide appeals 
where it is alleged there is error in an order, requirement, decision, or 
determination made by an administrative official in the enforcement of the 
zoning ordinance portions of the LMO.  When hearing and deciding appeals, 
the BZA may subpoena witnesses, and may reverse or affirm, wholly or in part, 

17 That Table designation is likely a typographical error.  Because it is in LMO Section 16-3-
106.G.5, the Table should probably be designated as Table 16-3-106.G.5. 

18 LMO Section 16-1-107.A.2 requires the original and all revised versions of the Official 
Zoning Map be kept on file, either in hardcopy of digital form, at Town Hall. 
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or may modify the order, requirement, decision, or determination, and to that 
end shall have all the powers of the officer from whom the appeal is taken, and 
may issue or direct the issuance of a permit,19 and is authorized to make 
findings of fact and conclusions of law.20 

On the local level, LMO Appendix A, Section A-3.A provides that the BZA 
hears and decides appeals on written interpretations of the LMO Official on 
zoning regulations where it is alleged there is an error in an order, 
requirement, decision or determination made by an administrative official in 
the enforcement of the zoning ordinance. 

VI. STANDING 

BH&CA, for itself and as the representative of its constituent members, 
who are owners of real property within the Waterside PUD, and owners of 
property subject to the Waterside Covenants, and BHH have standing to file 
this Appeal because the BH&CA’s members, including BHH, are owners of a 
tract of land that is contiguous with Parcel E, sharing a common boundary 
with Parcel E, and have rights in and to the properties comprising the 
Waterside PUD Tract under both the 1987 Master Plan and applicable recorded 
restrictive covenants,21 and are therefore have standing under Section 6-29-
800(B) of the State Enabling Act.  In addition, the Appellants have standing to 
file this Appeal under LMO Section 16-2-103.T. 

VII. NECESSARY PARTY 

SCD Properties, LLC (“SCD”), the owner of Parcel E and the permittee 
under the Notice of Action approving the DPR Application, may be a necessary 
party to this Appeal; however, the Appellants do not admit that SCD is a 
necessary party to this Appeal.  Nevertheless, the Appellants ask that SCD 
receive notice of all matters and hearings associated with this Appeal, while 

19 See SC Code Section 6-29-800(D). 
 
20 See SC Code Section 6-29-800(E). 
 
21 See that certain Declaration of Covenants, Conditions, and Restrictions for Waterside P.U.D. recorded 
in Beaufort County Deed Book 494 at Page 419. 
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reserving the right to challenge any attempt by SCD to participate in this 
Appeal. 

VIII. APPEALS OF DETERMINATIONS  

Section 6-29-800(B) of the SC Code, referring to the BZA, says that, 
“Appeals to the board may be taken by any person aggrieved or by any officer, 
department, board, or bureau of the municipality or county.” 

Again on the local level, consistent with the State Enabling Act, LMO 
Section 16-2-103.T.2.a provides that a decision or written interpretation made 
by the LMO Official or other administrative official pursuant to the LMO may 
be appealed to the BZA by any person aggrieved by the decision or 
interpretation who alleges that the LMO Official or other administrative official 
erred in making the decision or interpretation. 

In the Determination Letter, Ms. Dixon notified the undersigned that a 
complete appeal application should be filed within fourteen (14) calendar days 
of receipt of the Determination Letter if an appeal is to be taken.  This Appeal 
has followed in a timely fashion. 

IX. THE DETERMINATIONS 

In the Determination Letter, Ms. Dixon addresses the requirements for 
further development of Parcel E, stating: 

I have determined that the Spinnaker Welcome Center is permitted 
as proposed as long as it does not exceed what was allowed on that 
masterplan or what is permitted by the current LMO. 

Ms. Dixon also states in the Determination Letter that: 

The proposed Welcome Center project (DPR-001056-2016) meets 
all current LMO requirements and a Notice of Action was issued on 
July 28, 2016. 

The Appellants disagree with these determinations and allege that they 
are incorrect, are in error, are arbitrary and capricious, may be contrary to the 
1987 Master Plan, and are contrary to the provisions of the LMO.  The 
Appellants further allege that these determinations are in violation of their 
constitutional rights to due process, equal protection, and protection of its 
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property rights.  The Appellants are aggrieved by these determinations, and 
therefore have filed this Appeal to the BZA.  

X. GROUNDS FOR APPEAL 

The Appellant alleges that Ms. Dixon’s determinations were improperly 
made, and are in error, are arbitrary and capricious, may be contrary to the 
1987 Master Plan, and are contrary to the explicit provisions of the LMO.  In 
making the determinations, Ms. Dixon has ignored the specific requirements of 
the LMO, may have permitted a violation of the 1987 Master Plan, and ignored 
the express expiration date of the Categorical Exemption. 

XI. THE APPELLANT’S ARGUMENTS FOR APPEAL 

The Appellants submit that a thorough review of the history of the 
approval of the 1987 Master Plan, the Categorical Exemption and its 
expiration, and the LMO, leads to the conclusion that Ms. Dixon’s 
determinations are wrong and should be reversed. 

A. APPLICABLE SOUTH CAROLINA CASE LAW 

Initially, the Appellant notes that the South Carolina courts have 
consistently held that when construing a statute, its words must be given their 
plain and ordinary meaning without resorting to subtle or forced construction 
to limit or expand the statute’s operation.  City of Myrtle Beach v. Juel P. 
Corporation, 543 S.E.2d 538 (S.C. 2001).22 

B. THE 1987 MASTER PLAN 

The undisputed history of the approval of the 1987 Master Plan, most of 
which is set out in Mr. Brechko’s Categorical Exemption letter and in the 
Determination Letter, makes it clear that the Waterside PD-2 District is a valid 
and existing PD-2 Planned Development Overlay (PD-2 ) District under LMO 
Section 16-3-106.G, and that the 1987 Master Plan is the Town-approved 
Master plan that controlled the development of the various parcels in the 
Waterside PUD Tract, at least until 03 March 2000, when the Categorical 
Exemption expired. 

22 A copy of the cited case is attached hereto as Exhibit E. 
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To the extent that Ms. Dixon relied on the 1987 Master Plan approved by 
the Planning Commission on 06 May 1987 in making her determination, she 
necessarily had to assume, or guess, what the 1987 Master Plan says, because 
she admittedly has not, and cannot, review the 1987 Master Plan because no 
copy can be located.  In and of itself, a determination based on a document 
that Ms. Dixon does not have and has not seen should not be upheld.  Ms. 
Dixon’s determination of the compliance with the current LMO of the proposed 
development of the Spinnaker Welcome Center on Parcel E should be, and 
must be, based on facts, data, and documents that can be produced for all to 
see.  The 1987 Master Plan may well designate Parcel E as open space.  The 
Appellants do not know what the 1987 Master Plan says about Parcel E, and 
neither does Ms. Dixon.  So, how can Ms. Dixon say that Parcel E may be 
developed for the Spinnaker Welcome Center as long as it does not exceed what 
was allowed on that masterplan, when she does not know what the 1987 
Master Plan says about Parcel E? 

C. THE EXPIRATION OF THE CATEGORICAL EXEMPTION 

Likewise, there is no dispute that the Categorical Exemption expired on 
03 March 2000.  As Ms. Dixon states in the Determination Letter: 

The Categorical Exemption certificate was valid for five years, 
expiring on March 3, 2000.  After the expiration of the certificate, 
any future development of the property shall be subject to the 
provisions of the LMO in effect at that time.  [Emphasis added.] 

Referring to the Waterside PD-2 District properties and the expiration of the 
Categorical Exemption, Ms. Dixon goes on to say: 

This does not mean that the Waterside PD-2 Overlay would no 
longer exist; it simply means that any properties that were not 
developed by that time [meaning 03 March 2000] are not vested for 
uses, densities and design standards that were allowed under the 
old LMO.  They must conform to the standards of the current LMO.  
[Emphasis added.] 

Upon the expiration of the Categorical Exemption over 16 years 
ago, any further development on the Waterside PUD Tract, including 
Parcel E, must comply with all relevant provisions of the current LMO.  
The Determination Letter is correct in its above assertion that “... any 
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properties that were not developed by that time [03 March 2000] are not 
vested for uses, densities and design standards that were allowed under 
the old LMO.  They must conform to the standards of the current LMO.” 

D. THE LMO 

The Appellants assert that provisions of the current LMO, including the 
Planned Development Overlay (PD-2) District regulations, and only those 
provisions, are applicable to the development of Parcel E.  Contrary to Ms. 
Dixon’s determination that SDC can apparently choose to comply with either 
“that masterplan or what is permitted by the current LMO”, because of the 
expiration of the Categorical Exemption, the uses, densities, and development 
standards for Parcel E provided for in the 1987 Master Plan are no longer 
applicable to Parcel E, and have not been applicable for over 16 years. 

 Because the current provisions of the LMO are now applicable to any 
development of Parcel E, it follows that the density regulations applicable to a 
PD-2 Overlay District are now applicable to the development of Parcel E.  
Therefore, the average density for the Waterside PD-2 District shall not exceed 
the maximum density permitted in the RD District.23 

E. DENSITY 

Because the Categorical Exemption for the Waterside PUD expired long 
ago, any further development or redevelopment of any portion of the Waterside 
PUD Tract, including Parcel E, must comply with current LMO requirements. 

One of the bases of this Appeal is the unavailability of a copy of the 1987 
Master Plan, and the resulting uncertainty about its requirements.  That 
compelling argument notwithstanding, the BZA should overturn Ms. Dixon’s 
determinations because the proposed development of Parcel E does not comply 
with the density requirements of the current LMO. 

The current LMO provisions on PD-2 Overlay District master plans, such 
as the 1987 Master Plan, make it clear that all of the property included in a 
PD-2 District is to be treated as a whole on certain levels.  For instance, LMO 
Section 16-3-106.G.4.a requires that “the average density for the PD-2 Overlay 

23 Again, see LMO Section 16-3-106.G.4.a. 
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District shall not exceed the maximum density permitted in the base zoning 
district.” 

The base underlying district for the Waterside PUD Tract as a whole, and 
for Parcel E in particular, is the RD District.  There are currently two 
developments on the Waterside PUD Tract, i. e., the Spinnaker Project, and the 
Beachwalk Hotel.  The Spinnaker Project, being an interval occupancy 
(timeshare) development, is treated as multifamily residential for density 
purposes.  The Beachwalk Hotel is treated as a hotel for density purposes.   

According to the Town’s records, over the years of the development of the 
Spinnaker Project, Building Permits for the construction of 198 dwellings units 
were issued.24  In addition, one Building Permit for a nonresidential structure 
with 5,262 square feet was issued.25  Under the current RD District 
regulations, which allows a maximum of 16 dwelling units per net acre, the 
Town now requires 12.375 acres to support the existing 198 dwelling units in 
the Spinnaker Project, and given the RD District’s maximum nonresidential 
density of 8,000 square feet per net acre, the Town now requires 0.658 acre to 
support the existing nonresidential development that is part of the Spinnaker 
Project.  Therefore, under current LMO regulations, the Spinnaker Project’s 
existing density would take up 13.033 acres of land in the RD District. 

To the Appellants’ information, the Beachwalk Hotel was originally 
developed with 91 hotel rooms.  Under the current RD Zone regulations, which 
allow a maximum of 35 hotel rooms per net acre, the Town now requires 2.600 
acres to support the existing 91 hotel rooms on the Beachwalk Hotel tract.26 

Averaging the existing density of the Spinnaker Project and the 
Beachwalk Hotel over the entire 15.10 acres of the Waterside PUD Tract, it 
turns out that under current LMO requirements for the RD District, 15.633 
acres must be allocated to the existing development for the Spinnaker Project 

24 See Town Building Permits 8215, B9800299, B9901068, B9902863, B0000531, B0002113, 
B0100890, and B0101129. 

25 See Town Building Permit B0000199. 

26 In fact, according to the Waterside PUD Survey, the Beachwalk Hotel tract, which is Parcel 
A&C on the Waterside PUD Survey, is exactly 2.60 acres. 
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and the Beachwalk Hotel, leaving no acreage in the Waterside PUD Tract 
available for density allocation on Parcel E.   

So, given the existing development on the Waterside PUD Tract, the 
LMO’s requirement for averaging density across the various Waterside PUD 
Tracts, and the LMO’s limitation on maximum density to the density that is 
currently permitted in the RD District, there is insufficient available 
unallocated acreage within the Waterside PUD Tract to permit any development 
on Parcel E. 

To put this issue into current terms, the BZA should ask, 

If the Waterside PD-2 District was a new PD-2 District 
containing 15.1 acres located entirely within the base RD District, 
would, or could, the Town permit the development of the various 
parcels in the Waterside PD-2 District for 198 interval occupancy 
units, 5,682 square feet of nonresidential use, 91 hotel rooms, and 
an additional 7,500 square feet of nonresidential use? 

Considering the current LMO’s density limitations for the RD District, the 
answer to that question is clearly, “No.”  Therefore, because development 
within the Waterside PD-2 District is now controlled by the current LMO, 
regardless of what the 1987 Master Plan says, that level of density is now not 
permitted. 

Apparently, Ms. Dixon failed to consider the combined effect of LMO 
Section 16-3-106.G.4.a and the existing developed density on the Waterside 
PUD Tract on the development potential of Parcel E when she wrote the 
Determination Letter.  If she had done so, she would have realized that no 
nonresidential density can legally be developed on Parcel E, and she would not 
have approved the DPR Application.  Therefore, the BZA should reverse Ms. 
Dixon’s determination as set forth in the Determination Letter. 

XII. CONCLUSION 

The record of this Appeal shows that: 

1. Parcel E is in the Waterside PD-2 Overlay District; 

2. The 1987 Master Plan is the current Town-approved Master Plan 
for the Waterside PD-2 District;  
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3. No copy of the 1987 Master Plan is available for review; 

4. Any vested right to develop Parcel E for the uses, density, and 
development standards allowed in the 1987 Master Plan expired on 
03 March 2000 when the Categorical Exemption expired; 

5. After 03 March 2000, any development of Parcel E is subject to all 
applicable provisions of the LMO; 

6. The current LMO requires that the average density for the 
Waterside PD-2 Overlay District shall not exceed the maximum 
density permitted in the RD District; and 

7. The existing development on the parcels within the Waterside PD-2 
Overlay District already exceeds the average density for the 
Waterside PD-2 Overlay District. 

To the extent that Ms. Dixon relied on the unapproved Conceptual 
Master Plan for the Town Center PUD dated 11 February 1987 in making her 
determination, that master plan was not approved by the Planning Commission 
as part of the Town Center PUD approval or amendment process, and is 
therefore not a valid PD-2 Master Plan. 

The Town is unable to locate and produce a copy of the 1987 Master 
Plan.  To the extent that any part of Ms. Dixon’s determinations are based 
upon the contents of the 1987 Master Plan, those determinations should be 
reversed.  It is literally impossible to rely on a document no one has seen. 

In any event, even if Ms. Dixon did rely on the 1987 Master Plan in 
making her determination, by her own admission, the development uses and 
densities allowed on Parcel E under the 1987 Master Plan were no longer 
available on Parcel E after the expiration of the Categorical Exemption.   

After 03 March 2000, any development of Parcel E “shall be subject to all 
relevant provisions of the then existing LMO”.  Among other things, the current 
LMO requires that the average density for a PD-2 Overlay District, such as the 
Waterside PD-2 District, shall not exceed the maximum density permitted in 
the base zoning district.  Based on the existing development density on the 
parcels in the Waterside PD-2 District, the maximum density permitted in the 
RD District for the Waterside PUD Tract has already been exceeded, and 
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therefore permitting any development on Parcel E will cause an existing 
nonconformity with the LMO’s density standards for the RD District to 
increase.  

The Appellant askes that the BZA consider this Appeal, the record of this 
matter, the testimony and materials to be introduced into the record of this 
Appeal at the hearing, and  

1. hold that any development in the Waterside PD-2 Overlay District, 
including, without limitation, the proposed Spinnaker Welcome 
Center on Parcel E, must comply with the current LMO; 

2. hold that the average density provision of LMO Section 16-3-
106.G.4.a is applicable to the Waterside PD-2 Overlay District; 

3. hold that the average density for the RD District has already been 
exceed by the existing development on the parcels within the 
Waterside PD-2 Overlay District; and 

4. reverse Ms. Dixon’s determinations as stated in the Determination 
Letter. 

The Appellant reserves the right to submit additional materials, 
documents, and information to the BZA in connection with this Appeal. 

Respectfully submitted on behalf of the Appellant 06 September 2016. 

 

___________________________________ 

Chester C. Williams, Esquire 
Law Office of Chester C. Williams, LLC 
17 Executive Park Road, Suite 2 
PO Box 6028 
Hilton Head Island, SC 29938-6028 
843-842-5411 
843-842-5412 (fax) 
Firm@CCWLaw.net 
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TOWN OF HILTON HEAD ISLAND
One Town Center Court, Hilton Head Island, S.C. 29928

(843) 341-4600        Fax (843) 842-7728
www.hiltonheadislandsc.gov

David Bennett
Mayor

William D. Harkins
Mayor ProTem

       ________
Council Members

David Ames
Marc A. Grant
Thomas W. Lennox
Kim W. Likins
John J. McCann

       ________ 
Stephen G. Riley
Town Manager

August 23, 2016 
 
Mr. Chester C. Williams 
Law Office of Chester C. Williams, LLC 
17 Executive Park Rd, Suite 2 
PO Box 6028  
Hilton Head Island, SC 29938 
 
Dear Chet: 

 
This letter is in response to the discussions we have had over the past few months and 
your request for information and a formal determination on what effect the Waterside 
(Town Center) PD-2 overlay has on the vacant parcel that Spinnaker is proposing to 
construct their Welcome Center on.  The subject parcel is located at 30 Waterside Drive 
and is further identified as Parcel 202 on Beaufort County Tax Map 18.   The property is 
zoned RD (Resort Development), is within the COR (Corridor Overlay District) and is 
part of the Waterside (Town Center) PD-2 Overlay.   

 
According to the information that the Town has, the Waterside PD-2 received preliminary 
approval on December 12, 1984 by the Joint Planning Commission. This approval was 
obtained under the September 28, 1983 DSO (Development Standards Ordinance).  The 
development as shown on the Conceptual Master Plan dated November 5, 1984 was to 
consist of a hotel, residential, commercial retail and commercial office uses.    The master 
plan in our records, which only contains sheet 1 of 4, shows 5 Tracts of land with a 
development summary table that lists uses, acreage, square footages, open space, 
impervious area and parking assigned to each Tract. The parcel subject to your inquiry is 
labeled as Tract B on the master plan, with the use listed as “commercial-retail”. 
 
The DSO in effect at the time stated that preliminary approval did not provide exemption 
from subsequently enacted amendments and that any preliminary approval shall become 
invalid two years from the date of its issuance unless the applicant filed a completed 
application for final development permit.   In the case of the Waterside PD-2 project, a 
preliminary approval was granted on December 12, 1984.  An appeal of this approval was 
filed by adjacent landowners to the Board of Adjustment. The Board of Adjustment 
reversed the December 12, 1984 preliminary approval.  This matter was further appealed 
to the Court of Common Pleas, which reversed the Board of Adjustments decision and 
reinstated the December 12, 1984 preliminary approval and further ruled that the 
preliminary approval would not expire until September 30, 1987.   
 
A Special Exception/Conditional Use permit was approved for the development by the 
Planning Commission on May 6, 1987 which included a land exchange that changed the 
boundary of the PUD but not the site acreage, and also permitted an increase in the 
number of hotel rooms from 50 to 94 with a corresponding reduction of residential 
dwelling units and retail space.   
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According to a letter dated March 3, 1995 by Thomas Brechko, Chief of Planning with the 
Town, the Town’s files at that time contained a “Conceptual Master Plan” dated July 27, 
1987, which revised the 1984 master plan to match what was approved by the Planning 
Commission with the special exception/conditional use approval on May 6, 1987. Staff is 
unable to locate this master plan.  Staff was able to locate a Conceptual Master Plan dated 
February 11, 1987 in the Development Plan Review file for the hotel development (DPR-
18-87). 
 
A review of the documentation associated with the special exception/conditional use 
approval indicates that the use of Tract B did not change. In comparing the 1984 master 
plan to the 1987 master plan, it appears the boundary change referenced in the special 
exception/conditional use approval was between the hotel tract and the Western Sizzlin 
property (now Aunt Chiladas). The Western Sizzlin property lost some of the parking area 
in the rear to allow a more workable hotel site and in exchange, the commercial/retail 
space originally planned for Tract C was reduced and part of it was replaced with parking 
for the Western Sizzlin property. Tract B remained on the 1987 master plan as commercial 
retail.  There was a summary table that went along with the special exception/conditional 
use approval. The summary table lists a 1.4 acre tract with 21,913 square feet of 
commercial/ office, a 3 acre tract with 36,279 square feet of commercial/retail, a 2.6 acre 
tract with 94 hotel/motel rooms, a 1.3 acre tract for common open space and a 6.8 acre 
tract with 200 residential dwelling units.   
 
According to a letter from McGinty Associates (Architects for the hotel project) to the 
Town dated July 13, 1987, 1.3 acres of open space was required by the Planning 
Commission in conjunction with the special exception/conditional use approval.   The 
motel tract was 2.6 acres, which was not enough acreage to allow the requested 94 rooms. 
In order to make the rooms per acre figure comply with the provisions of the LMO, the 
Planning Commission required 1.3 acres of open space be provided in the Waterside 
PUD. According to this letter, it was agreed that this common open space could be 
distributed throughout the remaining PUD.  
 
According to the March 3, 1995 letter by Thomas Brechko, on January 5, 1995 a 
Categorical Exemption was approved for the project making it exempt from all 
amendments to the DSO and LMO at the time with regards to permitted uses, densities 
and design standards.  The uses, acreage assigned and square footages that were approved 
under the preliminary approval were determined to be vested for the project. The 
Categorical Exemption certificate was valid for five years, expiring on March 3, 2000.  
After the expiration of the certificate, any future development of the property shall be 
subject to the provisions of the LMO in effect at that time. This does not mean that the 
Waterside PD-2 Overlay would no longer exist; it simply means that any properties that 
were not developed by that time are not vested for uses, densities and design standards 
that were allowed under the old LMO. They must conform to the standards of the current 
LMO.  
 
According to a narrative written by Don Guscio dated February 4, 1998 submitted in 
conjunction with a Development Plan Review application for the Spinnaker interval 
occupancy residential development (DPR-03-98), on December 17, 1997, Waterside by 
Spinnaker purchased all of the Waterside PD-2 property excluding the hotel tract and 
Tract B. The uses and density transferred to the new owner were 200 residential units, 
5,126 square feet of office and 23,363 square feet of retail.  The balance of office and retail 
development density was retained for Tract B. Subtracting what was assigned to the new 
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owner from what was approved by the Planning Commission on May 6, 1987, 16,787 
square feet of office and 12,916 square feet of retail remains.   DPR-03-98 was approved 
in 1998 for 200 development units and associated recreational facilities and check-in office 
space.  That is how the development was built and still functions today. It is different than 
what the original 1984 Conceptual Master Plan was approved for, but matches the 
summary table that was approved in 1987.  
 
Based on open space numbers staff obtained from Todd Theodore with Wood and 
Partners (architect/applicant for the proposed Spinnaker Welcome Center) the entire 
Waterside PUD, which is 15.1 acres total, has approximately 9.6 acres of open space.  The 
Waterside PUD includes the Waterside by Spinnaker development, the Beachwalk Hotel 
development and the proposed welcome center. This information demonstrates that the 
1.3 acres of open space required by the Planning Commission in 1987 for the PUD as a 
whole is being met.   
 
Based on all of the above information, I have determined that the Spinnaker Welcome 
Center is permitted as proposed as long as it does not exceed what was allowed on that 
masterplan or what is permitted by the current LMO.  
 
The proposed Welcome Center is shown to be built at a maximum of 7,500 square feet.  
Per LMO Section 16-3-102.L, the RD District allows up to 8,000 square feet of 
nonresidential uses per net acre. The subject property is 1.068 acres in size, which would 
allow 8,544 square feet. Since the proposed Welcome Center is only 7,500 square feet in 
size, it is clearly less than what the LMO allows and is less than the 16,787 square feet 
originally retained for Tract B. The proposed Welcome Center project (DPR-001056-
2016) meets all current LMO requirements and a Notice of Action was issued on July 28, 
2016. 
 
Should you wish to appeal this determination to the Board of Zoning Appeals (BZA), 
please file an appeal application within 14 calendar days of receipt of this determination. 
 
Should you have any other questions or concerns, please contact me at (843) 341-4686 
or nicoled@hiltonheadislandsc.gov. 
 
Sincerely, 

 
Nicole Dixon, CFM 
Senior Planner 
 
 
Cc: Todd Theodore, Wood and Partners 
      Charlie Halterman, Spinnaker Resorts 
      File 
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Supreme Court of South Carolina.
CITY OF MYRTLE BEACH, Respondent,

v.
JUEL P. CORPORATION and Gay Dolphin, Inc., Petition-

ers.
No. 25261.

Heard Feb. 8, 2001.
Decided March 12, 2001.

City sought injunction to require commercial property own-
ers to remove rooftop billboard sign, alleging that sign viol-
ated city ordinance or, alternatively, that owners had aban-
doned sign. Owners filed counterclaim alleging a taking.
The Circuit Court, Horry County, J. Stanton Cross, Jr., Mas-
ter-in-equity, denied injunction, and further found that own-
ers did not abandon sign. City and property owners ap-
pealed. The Court of Appeals, 337 S.C. 157, 522 S.E.2d
153, reversed. Owners sought certiorari review. The Su-
preme Court, Burnett, J., held that: (1) sign ordinance ex-
pressed no time frame for abandonment, and thus, common
law would be applied to determine whether owners intended
to abandon sign, and (2) there was sufficient evidence to
support finding that owners did not intend to abandon their
rooftop sign.

Reversed.

West Headnotes

[1] Zoning and Planning 414 337

414 Zoning and Planning
414VI Nonconforming Uses
414k336 Discontinuance or Abandonment
414k337 k. Cessation of Use. Most Cited Cases
There was sufficient evidence to support finding that com-
mercial property owners did not intend to abandon their
rooftop sign, and thus, their nonconforming use could not be
deemed abandoned, even though sign remained vacant for
five years, where owners continued to pay Highway Depart-
ment fees and maintain electricity to the sign.

[2] Zoning and Planning 414 9

414 Zoning and Planning
414I In General
414k7 Constitutional and Statutory Provisions
414k9 k. Construction of Statutes in General. Most Cited
Cases
City ordinance, providing that any sign “which advertises or
pertains to a business, product, service, event, activity, or
purpose ... that has not been in use for three months ... shall
be deemed to be an obsolete or abandoned sign,” could not
be broadly construed to mean that any sign that was not in
use for three months would be deemed to be obsolete or
abandoned, and thus, such broad construction would not op-
erate to provide a three-month period of abandonment for
signs.

[3] Municipal Corporations 268 120

268 Municipal Corporations
268IV Proceedings of Council or Other Governing Body
268IV(B) Ordinances and By-Laws in General
268k120 k. Construction and Operation. Most Cited Cases
When interpreting an ordinance, legislative intent must pre-
vail if it can be reasonably discovered in the language used.

[4] Statutes 361 176

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k176 k. Judicial Authority and Duty. Most Cited Cases
The determination of legislative intent is a matter of law.

[5] Statutes 361 188

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k187 Meaning of Language
361k188 k. In General. Most Cited Cases
In construing a statute, its words must be given their plain
and ordinary meaning without resorting to subtle or forced
construction to limit or expand the statute's operation.

[6] Municipal Corporations 268 120

268 Municipal Corporations
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268IV Proceedings of Council or Other Governing Body
268IV(B) Ordinances and By-Laws in General
268k120 k. Construction and Operation. Most Cited Cases
Ordinances in derogation of natural rights of persons over
their property are to be strictly construed as they are in
derogation of the common law right to use private property
so as to realize its highest utility and should not be im-
pliedly extended to cases not clearly within their scope and
purpose.

[7] Zoning and Planning 414 337

414 Zoning and Planning
414VI Nonconforming Uses
414k336 Discontinuance or Abandonment
414k337 k. Cessation of Use. Most Cited Cases
City ordinance providing that “any sign structure that no
longer displays any sign copy ... shall be deemed to be an
obsolete or abandoned sign” expressed no time frame for
abandonment, and thus, common law would be applied to
determine whether sign owner intended to abandon sign.

[8] Zoning and Planning 414 337

414 Zoning and Planning
414VI Nonconforming Uses
414k336 Discontinuance or Abandonment
414k337 k. Cessation of Use. Most Cited Cases
In order to constitute abandonment, it must appear that there
was a discontinuance of the nonconforming use with the in-
tent to relinquish the right to so use the property; the ques-
tion is largely one of intention and must be determined from
all of the surrounding facts and circumstances.

**539*44 Howell V. Bellamy, Jr., and Douglas M. Zayicek,
of Bellamy, Rutenberg, Copeland, Epps, Gravely & Bowers,
of Myrtle Beach, for petitioners.
Michael W. Battle, of Battle & Vaught, of Conway, for re-
spondent.
*45 BURNETT, Justice:
This case involves the proper construction of a Myrtle
Beach city ordinance concerning abandoned and obsolete
signs. Myrtle Beach Code § 902.4.7. We granted certiorari
to review a decision of the Court of Appeals holding peti-
tioners' sign could be deemed abandoned regardless of peti-

tioners' intent. City of Myrtle Beach v. Juel P. Corp. and
Gay Dolphin, Inc., 337 S.C. 157, 522 S.E.2d 153
(Ct.App.1999). We reverse.

FACTS

In the early 1970s, petitioners purchased Ed's Hobby Shop
in Myrtle Beach. The shop includes a rooftop sign, which is
arguably the most prominent sign location in Myrtle Beach.

In 1979, Myrtle Beach enacted a zoning ordinance which
prohibited rooftop signs in certain areas of the city, includ-
ing the area where petitioners' sign was located. Section
902.8.3 of the zoning ordinance provided that rooftop signs
had an amortization period of three years. In 1985, after the
conclusion of a lengthy legal challenge to the city's compre-
hensive sign ordinance, the city notified petitioners that its
ordinance had been declared legal, constitutional, and en-
forceable, and ordered petitioners to remove the rooftop sign
from Ed's Hobby Shop. Petitioners, through an agent, re-
sponded by alerting the city to former S.C.Code Ann. §
57-25-195 (Supp.1980) (repealed in 1990), which would
have required the city to pay just compensation for the sign.
Rather than compensate petitioners for the sign's removal,
the city chose not to enforce its 1985 letter.

In 1989, in the imminence of Hurricane Hugo, petitioners
removed the sign facing to minimize damage from the
storm. Shortly after the storm had passed, petitioners re-
ceived a letter from the city informing them the sign was
more than 50% damaged and could not be restored. Petition-
ers asked for repair estimates from three different sign com-
panies, all of which agreed with petitioners' estimate that the
sign was only 10% damaged. Petitioners approached the
city's Director of Construction Services with these estim-
ates, and, when he refused to concede their damage estim-
ate, presented the estimates to the city manager. Petitioners
attempted to reach *46 a settlement with the city manager in
which petitioners would agree to remove the rooftop sign in
exchange for a permit for a unipole sign.

For the next five years, the sign remained vacant. Neither
petitioners nor the city pursued formal appeals or informal
negotiations. During this time, however, petitioners contin-
ued to pay Highway Department fees and maintain electri-
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city to the sign. In the fall of 1994, petitioners installed new
sign facing. On November 8, 1994, the city notified peti-
tioners that the sign violated the city zoning ordinance, §
902.4.8, which prohibits rooftop signs. When petitioners did
not remove the sign, the city sought an injunction. In its
second amended complaint, dated September 24, 1996, the
city for the first time claimed petitioners had abandoned
their sign. Section 902.4.7 of the Myrtle Beach Code
provides:
Any sign which advertises or pertains to a business, product,
service, event, activity or purpose which is no longer con-
ducted or that has not been in use for three months or which
is no longer imminent, or any sign structure that no longer
displays any sign copy shall be deemed to be an obsolete or
abandoned sign.

**540 The Master-in-Equity for Horry County conducted a
hearing on the city's injunction action and petitioners' tak-
ings counterclaim. The Master ruled the city could not rely
on its ordinance because to do so would retroactively de-
prive petitioners of a vested right. He further ruled intent is
a necessary element of abandonment, and found petitioners
“did not simply abandon the most prominent and valuable
sign in Myrtle Beach.” The Court of Appeals reversed,
holding a property owner's intent is irrelevant when an or-
dinance specifies an objective time frame after which a non-
conforming use shall be deemed abandoned. City of Myrtle
Beach v. Juel P. Corp. and Gay Dolphin, Inc., 337 S.C. 157,
522 S.E.2d 153 (Ct.App.1999).

DISCUSSION

[1] Petitioners argue several issues on appeal. We decline to
reach these issues because we conclude the city's ordinance
does not provide an objective time frame for abandonment.

*47 [2][3][4][5][6] When interpreting an ordinance, legislat-
ive intent must prevail if it can be reasonably discovered in
the language used. Charleston County Parks and Rec.
Comm'n v. Somers, 319 S.C. 65, 459 S.E.2d 841 (1995).
The determination of legislative intent is a matter of law. Id.
In construing a statute, its words must be given their plain
and ordinary meaning without resorting to subtle or forced
construction to limit or expand the statute's operation. First
Baptist Church of Mauldin v. City of Mauldin, 308 S.C. 226,

417 S.E.2d 592 (1992). “[O]rdinances in derogation of nat-
ural rights of persons over their property are to be strictly
construed as they are in derogation of the common law right
to use private property so as to realize its highest utility and
should not be impliedly extended to cases not clearly within
their scope and purpose.” Purdy v. Moise, 223 S.C. 298,
302, 75 S.E.2d 605, 607 (1953).

We read the ordinance as follows:
Any sign
[1] which advertises or pertains to a business, product, ser-
vice, event, activity, or purpose
[a] which is no longer conducted or [b] that has not been in
use for three months or [c] which is no longer imminent
or [2] any sign structure that no longer displays any sign
copy
shall be deemed to be an obsolete or abandoned sign.

Myrtle Beach Code § 902.4.7. The city's proposed construc-
tion, “Any sign ... that has not been in use for three months
... shall be deemed to be an obsolete or abandoned sign,” is
a forced construction that would impermissibly expand the
ordinance's operation. We cannot harmonize the city's inter-
pretation with our obligation to construe the ordinance
strictly.

While the intent of the city may well have been to provide a
three-month period of abandonment for signs, that intent is
not expressed in the language of the ordinance. Moreover,
the portion of the ordinance which clearly applies to peti-
tioners' sign-“any sign structure that no longer displays any
sign copy”-contains no time provisions whatsoever.

*48 [7][8] Because the ordinance expresses no time frame
for abandonment, we apply the common law. Under the
common law:
In order to constitute abandonment, it must appear that there
was a discontinuance of the nonconforming use with the in-
tent to relinquish the right to so use the property. The ques-
tion is largely one of intention and must be determined from
all of the surrounding facts and circumstances.

Conway v. City of Greenville, 254 S.C. 96, 105, 173 S.E.2d
648, 652-53 (1970). We find abundant evidence in the re-
cord to support the Master's finding petitioners did not in-

543 S.E.2d 538 Page 3
344 S.C. 43, 543 S.E.2d 538
(Cite as: 344 S.C. 43, 543 S.E.2d 538)

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

ATTACHMENT J



tend to abandon their sign.

CONCLUSION

Because the city's ordinance does not provide an objective
time frame for abandonment of a nonconforming use, the
common law of abandonment controls. The evidence **541
supports the finding that petitioners did not intend to aban-
don their rooftop sign.

REVERSED.

TOAL, C.J., MOORE, WALLER and PLEICONES, JJ.,
concur.
S.C.,2001.
City of Myrtle Beach v. Juel P. Corp.
344 S.C. 43, 543 S.E.2d 538
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David Bennett 
Mayor 
 
William D. Harkins 
Mayor ProTem 
 
 
       ________ 
Council Members 
 
David Ames 
Marc A. Grant 
Thomas W. Lennox 
Kim W. Likins 
John J. McCann 
 
 
       ________  
Stephen G. Riley 
Town Manager 
 

August 23, 2016 
 
Mr. Chester C. Williams 
Law Office of Chester C. Williams, LLC 
17 Executive Park Rd, Suite 2 
PO Box 6028  
Hilton Head Island, SC 29938 
 
Dear Chet: 

 
This letter is in response to the discussions we have had over the past few months and 
your request for information and a formal determination on what effect the Waterside 
(Town Center) PD-2 overlay has on the vacant parcel that Spinnaker is proposing to 
construct their Welcome Center on.  The subject parcel is located at 30 Waterside Drive 
and is further identified as Parcel 202 on Beaufort County Tax Map 18.   The property is 
zoned RD (Resort Development), is within the COR (Corridor Overlay District) and is 
part of the Waterside (Town Center) PD-2 Overlay.   

 
According to the information that the Town has, the Waterside PD-2 received preliminary 
approval on December 12, 1984 by the Joint Planning Commission. This approval was 
obtained under the September 28, 1983 DSO (Development Standards Ordinance).  The 
development as shown on the Conceptual Master Plan dated November 5, 1984 was to 
consist of a hotel, residential, commercial retail and commercial office uses.    The master 
plan in our records, which only contains sheet 1 of 4, shows 5 Tracts of land with a 
development summary table that lists uses, acreage, square footages, open space, 
impervious area and parking assigned to each Tract. The parcel subject to your inquiry is 
labeled as Tract B on the master plan, with the use listed as “commercial-retail”. 
 
The DSO in effect at the time stated that preliminary approval did not provide exemption 
from subsequently enacted amendments and that any preliminary approval shall become 
invalid two years from the date of its issuance unless the applicant filed a completed 
application for final development permit.   In the case of the Waterside PD-2 project, a 
preliminary approval was granted on December 12, 1984.  An appeal of this approval was 
filed by adjacent landowners to the Board of Adjustment. The Board of Adjustment 
reversed the December 12, 1984 preliminary approval.  This matter was further appealed 
to the Court of Common Pleas, which reversed the Board of Adjustments decision and 
reinstated the December 12, 1984 preliminary approval and further ruled that the 
preliminary approval would not expire until September 30, 1987.   
 
A Special Exception/Conditional Use permit was approved for the development by the 
Planning Commission on May 6, 1987 which included a land exchange that changed the 
boundary of the PUD but not the site acreage, and also permitted an increase in the 
number of hotel rooms from 50 to 94 with a corresponding reduction of residential 
dwelling units and retail space.   
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According to a letter dated March 3, 1995 by Thomas Brechko, Chief of Planning with the 
Town, the Town’s files at that time contained a “Conceptual Master Plan” dated July 27, 
1987, which revised the 1984 master plan to match what was approved by the Planning 
Commission with the special exception/conditional use approval on May 6, 1987. Staff is 
unable to locate this master plan.  Staff was able to locate a Conceptual Master Plan dated 
February 11, 1987 in the Development Plan Review file for the hotel development (DPR-
18-87). 
 
A review of the documentation associated with the special exception/conditional use 
approval indicates that the use of Tract B did not change. In comparing the 1984 master 
plan to the 1987 master plan, it appears the boundary change referenced in the special 
exception/conditional use approval was between the hotel tract and the Western Sizzlin 
property (now Aunt Chiladas). The Western Sizzlin property lost some of the parking area 
in the rear to allow a more workable hotel site and in exchange, the commercial/retail 
space originally planned for Tract C was reduced and part of it was replaced with parking 
for the Western Sizzlin property. Tract B remained on the 1987 master plan as commercial 
retail.  There was a summary table that went along with the special exception/conditional 
use approval. The summary table lists a 1.4 acre tract with 21,913 square feet of 
commercial/ office, a 3 acre tract with 36,279 square feet of commercial/retail, a 2.6 acre 
tract with 94 hotel/motel rooms, a 1.3 acre tract for common open space and a 6.8 acre 
tract with 200 residential dwelling units.   
 
According to a letter from McGinty Associates (Architects for the hotel project) to the 
Town dated July 13, 1987, 1.3 acres of open space was required by the Planning 
Commission in conjunction with the special exception/conditional use approval.   The 
motel tract was 2.6 acres, which was not enough acreage to allow the requested 94 rooms. 
In order to make the rooms per acre figure comply with the provisions of the LMO, the 
Planning Commission required 1.3 acres of open space be provided in the Waterside 
PUD. According to this letter, it was agreed that this common open space could be 
distributed throughout the remaining PUD.  
 
According to the March 3, 1995 letter by Thomas Brechko, on January 5, 1995 a 
Categorical Exemption was approved for the project making it exempt from all 
amendments to the DSO and LMO at the time with regards to permitted uses, densities 
and design standards.  The uses, acreage assigned and square footages that were approved 
under the preliminary approval were determined to be vested for the project. The 
Categorical Exemption certificate was valid for five years, expiring on March 3, 2000.  
After the expiration of the certificate, any future development of the property shall be 
subject to the provisions of the LMO in effect at that time. This does not mean that the 
Waterside PD-2 Overlay would no longer exist; it simply means that any properties that 
were not developed by that time are not vested for uses, densities and design standards 
that were allowed under the old LMO. They must conform to the standards of the current 
LMO.  
 
According to a narrative written by Don Guscio dated February 4, 1998 submitted in 
conjunction with a Development Plan Review application for the Spinnaker interval 
occupancy residential development (DPR-03-98), on December 17, 1997, Waterside by 
Spinnaker purchased all of the Waterside PD-2 property excluding the hotel tract and 
Tract B. The uses and density transferred to the new owner were 200 residential units, 
5,126 square feet of office and 23,363 square feet of retail.  The balance of office and retail 
development density was retained for Tract B. Subtracting what was assigned to the new 
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owner from what was approved by the Planning Commission on May 6, 1987, 16,787 
square feet of office and 12,916 square feet of retail remains.   DPR-03-98 was approved 
in 1998 for 200 development units and associated recreational facilities and check-in office 
space.  That is how the development was built and still functions today. It is different than 
what the original 1984 Conceptual Master Plan was approved for, but matches the 
summary table that was approved in 1987.  
 
Based on open space numbers staff obtained from Todd Theodore with Wood and 
Partners (architect/applicant for the proposed Spinnaker Welcome Center) the entire 
Waterside PUD, which is 15.1 acres total, has approximately 9.6 acres of open space.  The 
Waterside PUD includes the Waterside by Spinnaker development, the Beachwalk Hotel 
development and the proposed welcome center. This information demonstrates that the 
1.3 acres of open space required by the Planning Commission in 1987 for the PUD as a 
whole is being met.   
 
Based on all of the above information, I have determined that the Spinnaker Welcome 
Center is permitted as proposed as long as it does not exceed what was allowed on that 
masterplan or what is permitted by the current LMO.  
 
The proposed Welcome Center is shown to be built at a maximum of 7,500 square feet.  
Per LMO Section 16-3-102.L, the RD District allows up to 8,000 square feet of 
nonresidential uses per net acre. The subject property is 1.068 acres in size, which would 
allow 8,544 square feet. Since the proposed Welcome Center is only 7,500 square feet in 
size, it is clearly less than what the LMO allows and is less than the 16,787 square feet 
originally retained for Tract B. The proposed Welcome Center project (DPR-001056-
2016) meets all current LMO requirements and a Notice of Action was issued on July 28, 
2016. 
 
Should you wish to appeal this determination to the Board of Zoning Appeals (BZA), 
please file an appeal application within 14 calendar days of receipt of this determination. 
 
Should you have any other questions or concerns, please contact me at (843) 341-4686 
or nicoled@hiltonheadislandsc.gov. 
 
Sincerely, 

 
Nicole Dixon, CFM 
Senior Planner 
 
 
Cc: Todd Theodore, Wood and Partners 
      Charlie Halterman, Spinnaker Resorts 
      File 
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Spinnaker Resort Welcome Center 
30 Waterside Drive 

Hilton Head Island, SC 
 

Development Plan Review Project Narrative 
June 2, 2016 

 
The Spinnaker Resort is proposing to construct a new 7,500 SF welcome center to be located at 
Pope Avenue and Waterside Drive.  The proposed site is a 1.068 acre undeveloped parcel 
across the street from Coral Sands Resort and lies within the RD zone.  The existing welcome 
center for Spinnaker Resort is located at Heritage Plaza, which will soon be re-developed, 
forcing Spinnaker to relocate.  The proposed site is adjacent to the existing Spinnaker Resort 
properties, making the new location more convenient for visitors. The welcome center will be 
used to orient visitors to the area as well as the Spinnaker Resort facilities.   
 
The one story building will front Pope Avenue with parking towards the side and rear. The 
proposed building will blend with the adjacent Waterside Resort by matching stucco and roof 
colors. The undeveloped parcel has undulating topography and contains several specimen Live 
Oaks and Hickories that will be retained, adding character to the site.  The proposed site layout 
has been designed to retain as much existing perimeter vegetation as possible, reducing the 
impact of development on the site.  Naturalized plantings will complement the densely 
vegetated site, while maintaining visibility from Pope Avenue.  The primary entrance into the site 
will be from Waterside Drive, reducing additional vehicular congestion on Pope Avenue.  Storm 
water management will be handled on site; permeable vehicular pavers and permeable 
concrete will be utilized to reduce storm water runoff.   
 
Per preliminary Design Review Board feedback, the architectural elevations include adjacent 
stairs, ramps and other visible architectural features. The white building trim will be replaced 
with the green trim and only the window frames will remain white. A dormer was added to the 
roof facing Aunt Chiladas and the entrance roof pitches were revised to match the main roof 
pitch. A foundation trim was added on all sides of the building to break up the exterior façade. 
Sod was removed from under the canopies of the specimen trees. 
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From: Todd Theodore
To: Dixon Nicole
Cc: Charlie Halterman
Subject: FW: Spinnaker Open Space Calcs
Date: Wednesday, August 17, 2016 5:02:57 PM
Attachments: image002.png

image003.png
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image005.png
image006.png
image008.png
JOB 5-87 2.600 ACRES AND FUTURE 50 RW DATED 10986 REVISED 70687.pdf
JOB 5-87 15.100 ACRES WATERSIDE P.U.D. DATED 120987 RECORDED PB 35 PG 7....pdf

Nicole,
 
Below are the approximate open space calculations for the Waterside PD-2.  I also included a couple maps that Surveying
 Consultants found in their archives.
Feel free to call or email me if you have any questions.
Thanks…Todd
 
Todd P. Theodore, RLA
Principal
 
Wood+Partners Inc.
Landscape Architects / Land Planners
Hilton Head Island   Tallahassee

7 Lafayette Place, Hilton Head Island, SC  29926
(843) 681-6618 Ext. 230 - (843) 681-7086 fax - (843) 338-1876 cell

www.woodandpartners.com
WEEDS | WPi Energy + Environmental Design Solutions
Visit Us:                         

 If you must print this e-mail, please recycle.
 

From: David McAllister 
Sent: Monday, August 15, 2016 11:22 AM
To: Todd Theodore <TTheodore@woodandpartners.com>
Subject: Spinnaker Open Space Calcs
 
Todd,
Below is a breakdown of open space for the Spinnaker properties & hotel parcel:
 
Waterside by Spinnaker (includes GIS for buildings not shown on as-built):

·         Total property size:  498,242 SF or 11.4 Acres
·         Total open space:  +/- 328,788 SF or 66% Open Space
·         Total number of units:  198 (based on as-built survey)

 
Hotel Parcel (Area is approximate and calculated with GIS aerial):

·         Total property size:  115,480 SF or 2.65 Acres
·         Total open space: +/- 65,568 SF or 57% Open Space

 
Spinnaker Resort Welcome Center:

·         Total property size:  46,502 SF or 1.06 Acres
·         Total open space:  +/- 27,688 SF or 59.5% Open Space

 
David McAllister
Project Planner

Wood+Partners Inc.
Landscape Architects / Land Planners
Hilton Head Island n Tallahassee

7 Lafayette Place
Hilton Head Island, SC 29925
(843)681-6618 Ext. 240
(843)681-7086 fax
www.woodandpartners.com

WEEDS | WPi Energy + Environmental Design Solutions
 

Visit Us:                         

If you must print this e-mail, please recycle.
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FOREST BEACH OWNERS’ ASSOCIATION, INC. 
P O Box 6442 

Hilton Head Island, SC 29938-6442 
(843)785-5565 FAX (843) 342-3801 

Email: FBAssn@aol.com 
 
 
 
 

April 30, 2016 
 
Mr. Charlie Halterman                                                  Re: Parcel E – Pope Avenue (CFB) 
35 DeAllyon AV                         Commercial Building Permit 
Hilton Head Island, SC  29928              Permit #2016-03 

                             
 
Dear Mr. Halterman: 

 
Thank you for your submission for architectural review for a planned Welcome Center at the above 
location.  We have issued a permit for construction at the above location.  This permit is conditional 
upon the following: 
 

1) Our review is based upon the documents, drawings, photos and narratives submitted to us 
by Wood & Partners with an application date of 4/8/16. 

2) Approval is based upon the stated use and occupancy in the submitted plans.  Any change 
in use or occupancy will require a new review and possible changes to the approved 
parking plan as shown on the documents received. 

3) Any changes to the submitted plans required by any department of the Town of Hilton 
Head Island must be re-submitted to the Association for review prior to adoption. 

4) No exterior lighting, other than that shown on the submitted plans, is approved. 
5) Approval of all exterior colors and finish materials along with the roofing material and 

color is given based upon the submitted plan.  Any changes from the submitted colors, 
including options, must be made prior to installation and re-submitted for approval. 

6) Any service areas and/or utilities serving the structure must be screened from view of 
adjoining properties and roads. 

7) No application for a sign has been submitted.  A separate application will be required if a 
sign is to be placed at this location. 

8) Fencing is permissible, but none is shown on the submitted plans and none is approved. 
9) Nothing may be placed or constructed within the buffer areas except landscaping (or 

fencing if so desired). 
 
Any changes/additions/modifications to the submitted and approved plans must be submitted to the 
FBOA ARB for review and approval before construction of the change/addition/modification is begun.  
Failure to do so may result in a covenant violation.  Items not shown on the submitted plans are not 
approved and a separate application will be required.  Upon the FBOA ARB’s written notification of 
completion of work being performed under this permit a final inspection will be made.  Approval for 
any work not completed at that time will expire and a new application for FBOA ARB approval will be 
required. 
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This letter constitutes your ARB Building Permit.  We request that a copy of this be posted at the site, 
during construction, alongside the Town of Hilton Head Island Building Permit. 
 
Please make a note of any additional items we require above.  Failure to submit these documents for 
review prior to installation may cause a covenant violation and a delay in completing our review 
procedure and the return of your compliance deposit. 
 
Once construction has been completed, you must notify us in writing so that we may make a final 
inspection and close our file on this project and return your compliance deposit. 
 
Thank you for your submission, and, please do not hesitate contact us with any questions.  
 

 
 
Sincerely, 
 

John D. Snodgrass 
 

John D. Snodgrass,  
Executive Director 
 
 
 
JDS:me 
 
Cc: Todd Theodore, Wood & Partners 
      Allen Wayne Johnson 
      Jennifer Ray, Town of Hilton Head Island 
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Spinnaker Resort Welcome Center 
30 Waterside Drive 

Hilton Head Island, SC 
 

Tree Protection Narrative 
June 2, 2016 

 
Vegetation on the previously undeveloped site is primarily made up of mature over story trees 
such as live oaks, hickories and pines. The proposed landscape concept for the Spinnaker 
Welcome Center consists of native and adaptive plant species that complement the character of 
the site.   
 
There are two specimen live oaks on site, along with three specimen hickory trees.  The 
proposed development has been designed to preserve and highlight these trees.  The use of 
sod under the canopy of the specimen trees was avoided.  The proposed building impacts less 
than 20% of all specimen trees; see sheet L4.1 for a summary of specimen tree impacts.  Tree 
mitigation utilizes the ACI calculation for tree replacement.  Due to the density of vegetation, the 
size of the site, and the preservation of as many trees as possible, tree replacement is not 
required on this project.  The adjusted caliper inches to be met post development is 480.6.  The 
post development adjusted caliper inch is 808.75; see sheet L4.1 for a complete summary of the 
calculations.   
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May 31, 2016 
 
Charles Halterman 
SPINNAKER RESORTS 
PO BOX 6899 
HILTON HEAD ISLAND, SC 29938-6899 
  
RE:  Stormwater Construction – Coastal Exemption Notification   

SPINNAKER WELCOME CENTER, Beaufort County 
      Notification No.  07-16-05-07 
 
Dear Charles Halterman: 
 
Based on your Notification to the Department and certification that this project will disturb less than 1.0 acre, is not part of a 
Larger Common Plan (LCP) for development or sale, and is not located within ½ mile of a coastal receiving water, this project 
will not require coverage under the NPDES General Permit for Storm Water Discharges from Large and Small Construction 
Activities. As indicated in your Notification disturbed area for this site is .7 acres.  
 
Please note the following requirements of this notification: 
 

1. This notification is only for the activity identified in Notification No. 07-16-05-07; 
2. This notification does not constitute DHEC’s approval of the stormwater management and sediment control 

plan. 
3. You are responsible for ensuring your contractor complies with the site development plan prepared for this 

project. 
4. You must obtain federal, state, or local permits that may be required for this project. In particular, if this 

project is located in an area of the state where a local government implements a stormwater program, such as 
an MS4, a permit may be required for this activity.  

5. The Department does not regulate the placement of fill in floodplains.  You must contact your local city or 
county official for such approvals; and 

6. You are responsible for overall compliance with the Storm Water Management and Sediment Reduction Act of 
1991, South Carolina Pollution Control Act and the Federal Clean Water Act.  
 

Please note that the Department does not send a copy of this letter to any county or city building official. You must provide a 
copy of this letter to these agencies, as appropriate.  Any future submittals to the Department for this project and/or this site, 
should reference this project/site name (as listed on the notification form), county, and assigned notification number 
(Notification No. 07-16-05-07). 
 
The Department may conduct periodic inspections of this site to ensure compliance with all related requirements, 
including LCP status.  Failure to comply with the site plan resulting in discharge of sediment to Waters of the State 
and/or adjacent properties may subject you to applicable penalties under the S. C. Pollution Control Act.  Additional 
construction activities beyond the scope of this notification may require permit coverage. 
 
If you have any questions, please call me at 843-953-7809. 
 
Sincerely, 

 
John L. Vinson, Permit Coordinator  
Coastal Stormwater Permitting Section 
 
ec:  EQC Region  - Region 8 
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PROJECT NAME SITE ACREAGE

[X]  BUFFER [  ]  NON BUFFER

17   18   12      
15   14   8      
34   8   11      
15   17   7      
   18   11      
   9   10      
   34   12      
   7   12      
   13   12      
   7   9      
   13   11      
   16   14      
   17   11      
   15   11      
      11      
      12      
      12      
      24      
            
            
            
            
            
            
            
            
            
            
            
            
            
            
            

[  ] POST DEVELOPMENT

Spinnaker Welcome Center

18TOTAL # TREES:

CATEGORY III

TOTAL # TREES: 0

CATEGORY I

TOTAL DBH INCHES: 0

TOWN OF HILTON HEAD ISLAND PLANNING DEPARTMENT

TREE TALLY SHEET

CATEGORY II

14

[X]  PRE-DEVELOPMENT 

CATEGORY IV

TOTAL # TREES:

TOTAL DBH INCHES: 206

TOTAL # TREES:

TOTAL DBH INCHES:

4

81 TOTAL DBH INCHES: 210

1.068
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PROJECT NAME SITE ACREAGE

[  ]  BUFFER [X]  NON BUFFER

24   28 12  12      
15   13 12  13      
38   15 8  11      
20   17 22  11      
9   8 22  7      
15   8 16  8      
17   17 7  12      
40   13 10  10      
15   13 14  10      
20   7 20  12      
12   8 14  9      
24   6 14  11      
20   7 16  15      
30   15 8  8      
20   11 14  30      
12   10 15  10      
10   18 10  9      
   15 15  11      
   14 14  18      
   12   15      
   15   12      
   11   9      
   17   14      
   16   8      
   12   12      
   14   14      
   7   12      
   12   12      
   7   11      
   12   8      
   14         
   12         
   19         

CATEGORY I CATEGORY II CATEGORY III CATEGORY IV

TOWN OF HILTON HEAD ISLAND PLANNING DEPARTMENT

TREE TALLY SHEET

[X]  PRE-DEVELOPMENT [  ] POST DEVELOPMENT

Spinnaker Welcome Center 1.068

TOTAL # TREES: 52

TOTAL DBH INCHES: 686

TOTAL # TREES:

TOTAL DBH INCHES:

17

341

TOTAL # TREES: 0

TOTAL DBH INCHES: 0

TOTAL # TREES: 30

TOTAL DBH INCHES: 354
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PROJECT NAME SITE ACREAGE

[X]  BUFFER [  ]  NON BUFFER

17   34   12      
15   8   8      
34   15   11      
   14   7      
   17   11      
   18   10      
   7   12      
   7   12      
   13   12      
   13   9      
   9   11      
      14      
      11      
      11      
      24      
      12      
      12      
            
            
            
            
            
            
            
            
            
            
            
            
            
            
            
            

[X] POST DEVELOPMENT

Spinnaker Welcome Center

17TOTAL # TREES:

CATEGORY III

TOTAL # TREES: 0

CATEGORY I

TOTAL DBH INCHES: 0

TOWN OF HILTON HEAD ISLAND PLANNING DEPARTMENT

TREE TALLY SHEET

CATEGORY II

11

[  ]  PRE-DEVELOPMENT 

CATEGORY IV

TOTAL # TREES:

TOTAL DBH INCHES: 155

TOTAL # TREES:

TOTAL DBH INCHES:

3

66 TOTAL DBH INCHES: 199

1.068
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PROJECT NAME SITE ACREAGE

[  ]  BUFFER [X]  NON BUFFER

10   28   12      
12   12   13      
38   15   11      
20   17   11      
20   8   7      
40   8   8      
   17   12      
   13   10      
   13   10      
   7   12      
   14   9      
   6   11      
   7   15      
   22   8      
   16   8      
   12   10      
   14   9      
   7   11      
   14   8      
   12   12      
      14      
      9      
      12      
            
            
            
            
            
            
            
            
            
            

CATEGORY I CATEGORY II CATEGORY III CATEGORY IV

TOWN OF HILTON HEAD ISLAND PLANNING DEPARTMENT

TREE TALLY SHEET

[  ]  PRE-DEVELOPMENT [X] POST DEVELOPMENT

Spinnaker Welcome Center 1.068

TOTAL # TREES: 20

TOTAL DBH INCHES: 262

TOTAL # TREES:

TOTAL DBH INCHES:

6

140

TOTAL # TREES: 0

TOTAL DBH INCHES: 0

TOTAL # TREES: 23

TOTAL DBH INCHES: 242
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Buffer Length : 217

Buffer Width : 50'

Species Size (Cal.) Species Size (Cal.) Species Qty.

1 Pine 8 Palm 11 Saw Palms 3
2 Hickory 18 Palm 7 Podocarpus 4

3 Water Oak 14 Palm 11 Loropetalum 3

4 Laurel Oak 15 Palm 10 Viburnum 11

5 Hickory 8 Palm 12

6 Hickory 15 Palm 12

7 Hickory 17 Palm 9

8 Pine 14 Palm 12

9 Sweet Gum 7 Palm 12

10 Laurel Oak 17 Palm 11

11 Pine 11 Tallow 9

12 Sweet Gum 16 Palm 11

13 Sweet Gum 17 Palm 12

14 Sweet Gum 7 Palm 11

15 Sweet Gum 13 Palm 12

16 Hickory 13

17

18

19
20

21

22

23
24

25

26

27

28

29
30

31
32

#

Existing Overstory Trees Existing Understory Trees Existing Evergreen Shrubs

(To Remain) (To Remain) (To Remain)

Type E : Option 1

#

Existing Overstory Trees Existing Understory Trees Existing Evergreen Shrubs

Buffer Planting Documentation:

Buffer Description : Western Buffer

Buffer Location : West Side of Property - Runs Parallel to Pope Ave.

Buffer Type :
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Species Size (Cal.) Species Size (Cal.) Species Qty.

33

34

35

36

37

38

39
40

Tree Count Inches Tree Count Inches Shrub Count

To
ta

ls

Overstory Totals : Understory Totals : Shrub Totals :

16 210 15 162 0 21

# (To Remain) (To Remain) (To Remain)
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Proposed Overstory Tree Plantings 

Exceed Buffer Requirements By :

Proposed Understory Tree 

Plantings Exceed Buffer 

Requirements By :

7 Overstory tree(s) provided above 

the buffer requirements

6 Unerstory tree(s) provided above 

the buffer requirements

Proposed Evergreen Shrub Plantings 

Exceed Buffer Requirements By :

Buffer Qty. Requirements Met Buffer Qty. Requirements Met Buffer Qty. Requirements Met

10 Evergreen shrub(s) provided 

above the buffer requirments

Overstory Tree Buffer Planting Qty. 

Status :

Understory Tree Buffer Planting 

Qty. Status :

Evergreen Shrub Buffer Planting 

Qty. Status :

Total Proposed : 0 Total Proposed : 2 Total Proposed : 32

Cherrly Laurel 1 Azaleas 6

Nellie R Holly 4

Quantity

Crape Myrtle 1 Saw Palms 11

Overstory Trees Proposed : Understory Trees Proposed : Evergreen Shrubs Proposed :

Species Quantity Species Quantity Species

Illicium 11

16 15 21 -7.0 -4.0 22.0

Ex. Understory 

Trees :

Ex.  Evergreen 

Shrubs :

Adjusted 

Overstory Tree 

Requirements :

Adjusted 

Understory Tree 

Requirements :

Adjusted 

Evergreen Shrub 

Requirements :

Ex. Overstory 

Trees :

**See Additional Notes Above**

20 Per 100 L.F.5 Per 100 L.F.4 Per 100 L.F.

Buffer Planting Requirements

Overstory Trees Understory Trees Evgn. Shrubs Additional Notes :

Required : Required : Required :
Evergreen shrubs must be at least 3 feet high at 

maturity.8.7 10.9 43.4
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Buffer Length : 232

Buffer Width : 10'

Species Size (Cal.) Species Size (Cal.) Species Qty.

1 Pine 24 Mimosa 5 Saw Palmetto 20
2 Water Oak 9

3 Hickory 34

4 Live Oak 10

5 Live Oak 24

6

7

8

9

10

11

12

13

14

15

16

17

18

19
20

21

22

23
24

25

26

27

28

29
30

31
32

Buffer Planting Documentation:

Buffer Description : Northern Buffer

Buffer Location : North Side of Property - Runs Parallel to Waterside Drive

Buffer Type :

(To Remain) (To Remain) (To Remain)

Type A : Option 2

#

Existing Overstory Trees Existing Understory Trees Existing Evergreen Shrubs

#

Existing Overstory Trees Existing Understory Trees Existing Evergreen Shrubs
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Species Size (Cal.) Species Size (Cal.) Species Qty.

33

34

35

36

37

38

39
40

Tree Count Inches Tree Count Inches Shrub Count

# (To Remain) (To Remain) (To Remain)

0 20To
ta

ls

Overstory Totals : Understory Totals : Shrub Totals :

5 101 1 5
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Buffer Planting Requirements

Overstory Trees Understory Trees Evgn. Shrubs Additional Notes :

Required : Required : Required :

N/A
4.6 9.3 23.2

2 Per 100 L.F. 4 Per 100 L.F. 10 Per 100 L.F.

Ex. Overstory 

Trees :

Ex. Understory 

Trees :

5 1 20 0.0 8.0 3.0

Ex.  Evergreen 

Shrubs :

Adjusted 

Overstory Tree 

Requirements :

Adjusted 

Understory Tree 

Requirements :

Adjusted 

Evergreen Shrub 

Requirements :

Quantity

Cabbage Palm 8 Saw Palmetto 3

Overstory Trees Proposed : Understory Trees Proposed : Evergreen Shrubs Proposed :

Species Quantity Species Quantity Species

Illicium 10

Viburnum 4

Overstory Tree Buffer Planting Qty. 

Status :

Understory Tree Buffer Planting 

Qty. Status :

Evergreen Shrub Buffer Planting 

Qty. Status :

Total Proposed : 0 Total Proposed : 8 Total Proposed : 17

Proposed Overstory Tree Plantings 

Exceed Buffer Requirements By :

Proposed Understory Tree 

Plantings Exceed Buffer 

Requirements By :

Proposed Evergreen Shrub Plantings 

Exceed Buffer Requirements By :

14 Evergreen shrub(s) provided 

above the buffer requirements

Buffer Qty. Requirements Met Buffer Qty. Requirements Met Buffer Qty. Requirements Met
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1 PROJECT NAME: Spinnaker Welcome CenExamp.Site DATE:
2 LOCATION: Pope Ave and Waterside Drive APPLICANT:
3 TYPE USE: Welcome Center
4 TOTAL ACRES: 1.068
5 IMPERVIOUS SURFACE MAXIMUM:   % 0.5
6
7 SITE REQUIREMENTS
8 *********************************
9 Total On-site Pervious surface 0.53

10 (In acres)
11 Multiply by 900 (Adj. Cal. In.) 900
12 Total Adj. Caliper Inches Req. 480.6
13 Max. allowed in Buffer (80%) 384.48
14 Balance req. in non-buffer area 96.12
15
16 TOTAL SITE PRE-DEVELOPMENT Category I Category II
17 ******************************** No. Trees Total D.B.H. No. Trees
18 Inches
19 Buffer Area 4 81 14
20 Non-buffer Area 17 341 52
21 ================================================================================
22 Total Site 21 422 66
23
24 TOTAL SITE POST DEVELOPMENT Category I Category II
25 ******************************** No. Trees Total D.B.H. No. Trees
26 Inches
27 Buffer Area 3 66 11
28 Non-buffer Area 6 140 20
29 ================================================================================
30 Total Site 9 206 31
31
32 TOTAL SITE TREES REMOVED Category I Category II
33 ******************************** No. Trees Total D.B.H. No. Trees
34                                 Inches
35 Buffer Area 1 15 3
36 Non-buffer Area 11 201 32
37 ================================================================================
38 Total Removed from Site 12 216 35
39
40 Percentages Removed 57.14% 51.18% 53.03%
41
42 TOTAL SITE PRE-DEVELOPMENT CALCULATIONS
43 ***************************************************** **************************
44 Category No. Trees Total D.B.H. Value
45 Inches Factor
46 I. Broad Leaf Evergreens 21 422 1
47 II. Deciduous Hardwoods 66 892 0.75
48 III. Conifers 48 564 0.5
49 IV. Ornamentals & Palms 0 0 0.25
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50 ================================================================================
51 Totals 135 1878
52
53 TOTAL SITE POST-DEVELOPMENT CALCULATIONS
54 ********************************************************************************
55 Category No. Trees Total D.B.H. Value
56 Inches Factor
57 I. Broad Leaf Evergreens 9 206 1
58 II. Deciduous Hardwoods 31 417 0.75
59 III. Conifers 40 441 0.5
60 IV. Ornamentals & Palms 0 0 0.25
61 ================================================================================
62 Totals 80 1064
63
64 Pre-Dev less Post Dev 55 814  
65
66 NON-BUFFER PRE-DEVELOPMENT CALCULATIONS
67 ********************************************************************************
68 Category No. Trees Total D.B.H. Value
69 Inches Factor
70 I. Broad Leaf Evergreen 17 341 1
71 II. Deciduous Hardwoods 52 686 0.75
72 III. Conifers 30 354 0.5
73 IV. Ornamentals & Palms 0 0 0.25
74 ================================================================================
75 Totals 99 1381
76
77 NON-BUFFER POST-DEVELOPMENT CALCULATIONS
78 ********************************************************************************
79 Category No. Trees Total D.B.H. Value
80 Inches Factor
81 I. Broad Leaf Evergreens 6 140 1
82 II. Deciduous Hardwoods 20 262 0.75
83 III. Conifers 23 242 0.5
84 IV. Ornamentals & Palms 0 0 0.25
85 ================================================================================
86 Totals 49 644
87
88 Pre-Dev less Post Dev 50 737  
89
90 Replanting
91 TOTAL SITE TEST ACI Factor Subtotal
92 ********************************************************************************
93 Total Site area requirement 480.6
94 Pre-Development Quantity 1373
95 Amount to be Supplemented 0 0.15 0
96
97 Post Development Quantity 739
98 Amount to be Replaced -258.65 0.30 0
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99 ================================================================================
100 Total Site Replantings 0
101 Replanting
102 NON-BUFFER TEST ACI Factor Subtotal
103 ********************************************************************************
104 Non-Buffer area requirement 96.12
105 Pre-Dev Non-buffer Quantity 1033
106 Amount to be Supplemented 0 0.15 0
107
108 Post Dev Non-buffer Quantity 458
109 Amount to be Replaced -361 0.30 0
110 ================================ ===============================================
111 Subtotal Non-buffer Replantings 0
112
113 REPLANTING SCHEDULE TOTAL CAL. INCHES
114 ********************************
115 Total Site Replanting 0
116 Non-buffer Replanting 0
117 ================================
118 Other On-Site Replanting(cal in) 0        enter 0, otherwise subtract     
119                        
120 CATEGORY REPLACEMENT Percentage Total Site Non Buffer
121 ********************************************************************************
122 I. Broad Leaf Evergreens 34.08% 0 0
123 II. Deciduous Hardwoods 56.21% 0 0
124 III. Conifers 9.70% 0 0
125 IV. Ornamentals & Palms 10.00% 0 0
126 ================================================================================
127 TOTALS 110.00% 0 0
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60716
Spinnaker Resourt

Category III Category IV
Total D.B.H. No. Trees Total D.B.H. No. Trees Total D.B.H.

Inches Inches Inches
206 18 210 0 0
686 30 354 0 0

===================================================== =============                 
892 48 564 0 0

Category III Category IV
Total D.B.H. No. Trees Total D.B.H. No. Trees Total D.B.H.

Inches Inches Inches
155 17 199 0 0
262 23 242 0 0

====================================================== =============
417 40 441 0 0

Category III Category IV
Total D.B.H. No. Trees Total D.B.H. No. Trees Total D.B.H.

Inches Inches Inches
51 1 11 0 0

424 7 112 0 0
=============== ====================================================

475 8 123 0 0

53.25% 16.67% 21.81% #DIV/0! #DIV/0!

*****************************     
Total Adjusted Percentage
Caliper Inches Coverage

422 22.5%
669 47.5%
282 30.0%

0 0.0%
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=============================       
1373 100.0%

*******************************************
Total Adjusted Caliper Inch Percentage
Caliper Inches Removed Removed

206 216 34.1%
313 356 56.2%
221 62 9.7%

0 0 0.0%
=============================================

739 633.75 100.0%

634  

***************
Total Adjusted
Caliper Inches

341
515
177

0
================    

1033

****************   
Total Adjusted
Caliper Inches

140
197
121

0
================   

458

575
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Project Name: _Spinnaker Welcome Center     ___   Project Address:     30 Waterside Drive              

Applicant/Agent Name:  Wood+Partners Inc.

Owner Name:   Spinnaker Resorts, Inc.

Engineer of Record:   Alliance Consulting Engineers, Inc.

Parcel Number [PIN]:    R552 018 000 0202 0000 

Total Project Area (acres) 1.068     

Existing Impervious Area (sq. ft.): 2,600 

Treatment Volume Required (cu.ft.): 1,040

Area of Disturbance (acres): 0.67    

Proposed Impervious Area (sq. ft.)  9,760 

Treatment Volume Provided (cu. ft.) 12,800

 

Town of Hilton Head Island 
Engineering Division 
One Town Center Court 

Hilton Head Island, SC  29928 
Phone: 843-341-4600 Fax: 843-842-8587 

www.hiltonheadislandsc.gov 

STORMWATER PLAN REVIEW SUBMITTAL REQUIREMENTS 

To be filled out by Applicants 
All items (if determined applicable by staff) are required at the time of submittal to be distributed for review. 

_____  SCDHEC Stormwater Management and Sediment and Erosion Control Plan Review Checklist 

_____  SCDHEC Permanent Stormwater System Maintenance and Responsibility Agreement is required to be
prepared and executed for all permanent drainage facilities.  This agreement must be approved by the 
Town Engineer and executed by the Owner. 

_____ Maintenance Plan which identifies the entity responsible for maintenance and outlines the long-term 
schedule for inspection/maintenance of the facility and appurtenances. 

Note: Further documentation may be required upon review of the application. 

FOR OFFICIAL USE ONLY 

Date Received: _____________ 
 Accepted by: ______________ 
 App. #:DPR______________ 
 Meeting Date: _____________ 

X

___ __  Town of Hilton Head Island Engineering Pre-Design Certification Form 

X___ __  Town of Hilton Head Island Engineering Checklist 

X___ __  Stormwater Calculations per Section of 16-5-109 the LMO 

X
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TOWN OF HILTON HEAD ISLAND 
STORMWATER PLAN REVIEW CHECKLIST 

(REVISED August, 2015) 
Use this checklist to prepare the required Development Plan Review submittals.  Please note that the following 
checklist is not all-inclusive.  This checklist is intended to guide the preparation of the construction plans and 
calculations and is subject to change as necessary for clarification and updated according to current code and 
agency requirements. 
CONSTRUCTION PLANS – GENERAL INFORMATION 

Requirement Yes      No     N/A 
PROFESSIONAL SEAL AND SIGNATURE required on final and complete approved 
plans, drawings, technical reports and specifications 
DESIGNER INFORMATION - The engineer, surveyor, and/or landscape architect’s 
name, address, telephone number, and e-mail address 
APPLICANT INFORMATION - The owner’s and/or developers name, address, 
telephone number, and e-mail address 
PLAN DATE and all revision dates with a brief description of the items revised 
TITLES AND NUMBERING for all plan sheets 
VICINITY MAP with street names and the site location 
SCALE at 1” = 30’ minimum - Provide a graphic scale 
NORTH ARROW 
PLAN LEGEND with line types and symbols 
BOUNDARY SURVEY of project site (Metes and Bounds, computed acreage, 
benchmarks, control points, property corners, reference plats)  
PROPERTY INFORMATION for all parcels and adjacent parcels (tax map and parcel 
number, owner’s name and address)  
OFF-SITE CONSTRUCTION requires a recorded easement or notarized right of entry 
from the affected property owner(s) 
PROJECT OR CONSTRUCTION PHASE LINES (where applicable) 
TOPOGRAPHY of the site and surrounding vicinity, showing existing and proposed 
contours with intervals of one (1) foot (max) and spot elevations as necessary. 
Reference source and date of all topography. 
VERTICAL DATUM - NAVD88 required 
EXISTING AND PROPOSED SITE FEATURES - buildings, parking lots, patios, pools, 
water bodies, driveways, sidewalks, and bike paths.   
PERVIOUS MATERIAL - Location of existing and proposed pervious surface materials 
including pavers, granite stone #57 or CR-14 (stone choked with sand, not Crusher 
run) 
FINISH FLOOR ELEVATIONS of proposed buildings 
EXISTING AND PROPOSED UTILITIES - Show and label all existing and proposed 
utilities (above ground and underground). 
EXISTING AND PROPOSED RIGHTS-OF-WAY – Location, width, and ownership 
information for existing and proposed rights-of-way. 
EXISTING AND PROPOSED DRAINAGE EASEMENTS - Location, width, and 
recordation information for all existing and proposed drainage easements per Section 
16-5-109.G. of the LMO
EXISTING AND PROPOSED DRAINAGE STRUCTURES AND FACILITIES – 
Location of natural and manmade drainage infrastructure including pipes, swales, 
ditches, channels, curb and gutter, roof drains per Section 16-5-109 of the LMO. 
DRAINAGE PATTERNS with flow direction arrows 
OCRM CRITICAL LINE delineated and shown on plan (where applicaple) 
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ENVIRONMENTALLY SENSITIVE AREAS such as wetlands, floodplains, critical 
soils, buffers, etc. 
FLOODPLAIN LIMITS and FEMA FIRM PANEL referenced with designated special 
flood hazard areas or zone designations associated with the site (where applicable) 
AREA OF DISTURBANCE – Tabulation of disturbed area and limits of disturbance 
delineated on plans.  Includes area required for implementation of erosion and 
sediment controls, stockpile areas and utilities.   
IMPERVIOUS SURFACE COVERAGE - Tabulation of impervious cover applicable to 
the zoning district in which development is located 
CONSTRUCTION PLANS - PLAN INFORMATION 
DRAINAGE INFORMATION 

1. Storm sewer – invert elevations, lengths, size (15” min. diameter or
equivalent), material types, pipe class and slopes for all segments labeled on
plan and correspond to calculations.  Reinforced Concrete Pipe AASHTO M170
or ASTM Spec C-76, Class II and III, and corrugated High Density Polyethylene
ASTM F2648 are permitted for drainage systems within the Town.  Such other
pipe as is approved in writing by the Town Engineer may be used.

2. Drainage structures (inlets, manholes, junctions, etc.) - rim elevations, invert
elevations, inlet type and required grate or top unit and lengths labeled on plan
and correspond to calculations.

3. Pipes and structures numbered or labeled and correspond to calculations
4. Adequate horizontal clearance from other site utilities or structures
5. Delineation of ponding, headwater, surcharge or backwater areas which may

affect adjacent existing or proposed buildings, structures or upstream adjacent
properties

PROFILES are encouraged to expedite review. If not provided, ensure all pipe 
segments have adequate minimum cover, do not exceed maximum depths of cover for 
the type/class of pipe specified, and do not conflict with other site utilities or excavation 
areas 
EROSION AND SEDIMENT CONTROL PLAN per Section 16-5-109.I. of the LMO 
and in accordance with SCDHEC Stormwater Management and Sediment and Erosion 
Control Plan Review Checklist For Design Professionals.   
CONSTRUCTION DETAILS 

1. Typical bedding details for all proposed storm pipe
2. Standard details or reference note for all proposed access structure types

(inlets, manholes, junctions, etc.)
3. Catch basins shall provide for a bottom sand trap of 1.0 feet below the inlet or

outlet, i.e. basins may be required to provide baffles for oil and grease trap
operation

4. Step detail or applicable reference note (if depth 4 ft. or more)
5. Open channel details: shape, bottom width, top width, side slopes, etc.
6. Outlet protection
7. All special design structures (flumes, basin outlets, energy dissipators, etc.)
8. Storm water management details for embankment, principal spillway, trash

rack, anti-vortex device, anti-seep collars, etc.
9. Construction Details of standard structures (Drop Inlets, Curb/Gutter, etc.)
10. Catch basins provide for a bottom sediment trap of 1’ below the inlet or outlet

STORM WATER FACILITY – GENERAL INFORMATION 
1. Basic considerations for safety and unauthorized entry
2. Proper length/width ratio
3. Safety bench around permanent pool; 10’ Minimum width
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4. Embankment or excavation side slopes labeled (slope varies per BMP type). 
5. Material with watertight joints.  
6. Support and bedding requirements for barrel – concrete cradles, etc. or as 

recommended by the Geotechnical Report 
7. End treatment (Flared end section, headwall, wingwall) at barrel outlet 
8. Anti-seep collar(s) 

             
             
             

 
             
             

 
STORM WATER FACILITY - ELEVATION AND DIMENSIONAL DATA 

1. All pertinent dimensions and elevations shown 
2. Riser diameter 
3. Control orifice or weir dimensions and elevations shown 
4. Pipe inverts, length, size, class and slope shown 
5. Top of facility – elevation and width labeled (15’ Minimum) 
6. Crest elevation of principal control structure spillway 
7. Minimum freeboard of one (1) foot above the 100-year design high water 

elevation for facilities with an emergency spillway 
8. Minimum freeboard of two (2) feet above the 100-year design high water 

elevation for facilities without an emergency spillway or in accordance with the 
SCS National Engineering Handbook (prior approval required) 

9. Basin Sediment Clean-Out elevation 

 
             
             
             
             
             
             
             

 
             

 
 

             
 

STORM WATER FACILITY - CROSS SECTION 
1. Existing Ground 
2. Proposed grade 
3. Top of facility - constructed and settled 
4. Emergency spillway with side slopes labeled (emergency spillway in cut) 
5. Barrel location 

 

 
             
             
             
             
             

 
STORMWATER FACILITY - EMERGENCY SPILLWAY PROFILE 

1. Existing ground 
2. Inlet, level (control) and outlet sections 
3. Spillway and crest elevations 

 
             
             
             

 
PRETREATMENT DEVICES of adequate depth and properly designed using required 
pretreatment volumes for the selected County BMP facility type 
 

             

OUTLET PROTECTION 
1. Sized for maximum design release 
2. Flared end section or endwall 
3. Dimensions 
4. Rock or riprap size, quantity and placement thickness 
5. Slope at 0 percent (Level Grade) 
6. Geotextiles (nonwoven) 
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STORM WATER MANAGEMENT PLAN – Storm Water Management plan and calculations in accordance with 
Section 16-5-109 of the LMO. 

Requirement Yes      No     N/A 
STORM WATER MANAGEMENT and DRAINAGE DESIGN REPORT signed and 
sealed by Professional Engineer registered in South Carolina.  Shall generally include a 
title sheet, date, project identification, owner and preparer information, table of 
contents, narrative, summaries and computations as required.  

             

STORMWATER MANAGEMENT NARRATIVE describing the project, location, site 
and drainage basin soil characteristics, receiving water or drainage facility, existing site 
and drainage basin conditions (topography, land use, cover, slopes, etc.), proposed site 
development, proposed stormwater management Best Management Practices, 
summary of hydrology and hydraulics, maintenance program, and any special 
assumptions utilized for development of the stormwater management and drainage 
design plan or computations. 

             

DRAINAGE AREA MAP depicting drainage area boundaries for pre- and post-
development conditions.  Maps shall include drainage area size, runoff coefficient or 
curve number and time of concentration flow paths for each sub-area.  Include off-site 
drainage where applicable.  Clearly show roof drainage flow directions on buildings. 

             

SOILS MAP with soil symbols, Hydrologic Soil Group, soil boundaries and legend in 
accordance with the current Soil Survey of Beaufort County, South Carolina with 
approximate locations of the project site, BMPs and applicable drainage basins 

             

GEOTECHNICAL REQUIREMENTS 
1. Groundwater Elevations – Seasonal high to be used for design purposes; Test 

boring locations with reference surface elevations (if known). 
2. Geotechnical report prepared by a registered professional engineer with 

recommendations specific to BMP facility type selected. 

             
 

             

METHODOLOGY for surface runoff calculations in accordance with Section 16-5-109 
of the LMO  

1. Rational Method; drainage area of 20 acres or less 
2. USDA NRCS TR-55 Method; sites of any size 
3. The Savannah Intensity—Duration Curve shall be used in computations 

             

DESIGN STORM 25-year Frequency/24 Hour/8.4 Inch Rainfall, Antecedent Condition 
II.  Type III distribution curve.              

HYDROLOGY CALCULATIONS - Provide supporting calculations for the hydrologic 
analysis of both pre-developed and post-developed conditions at each outfall point on 
the project site.   

1. Calculations to include runoff Curve Number or Coefficient and Time of 
Concentration 

2. Runoff Curve Number or Coefficient determinations: pre-developed and 
ultimate development land use scenarios.  Shall be in all cases acceptable to 
Town Engineer. 

3. Curve Numbers shall not be less than the minimums established in the latest 
edition of the National Engineering Handbook, Part 630 (Hydrology), and shall 
be in all cases acceptable to the Town Engineer. 

4. Site inflow and outflow Hydrograph generation (tabular or graphical) for the 
25-year design storm event 

5. Site inflows C.F.S. (Hydrograph); 
6. Site outflows C.F.S. (Hydrograph); 
7. Tidal backwater effects; 
8. Soil characteristics; 
9. Static water levels; 
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10. Peak water levels—25-year storm; Peak water levels shall be checked relative
to a 100 year storm frequency in setting first flow elevations; and

11. Pre-development conditions shall be carefully evaluated as to adequacy of
drainage design (if any), and removed, replaced, or reworked if found
unsatisfactory

HYDRAULIC CALCULATIONS 
1. Elevation- or Stage-Storage curve and/or tabular data
2. Weir / Orifice Control calculations
3. Inlet / Outlet (barrel) control calculations
4. Emergency spillway capacity and depth of flow
5. Elevation - Discharge (Outlet Rating) curve and/or table.
6. Adequate channel computations for receiving channel
7. Permanent pool, 25-Year, 100-Year water surface elevations
8. Tidal backwater effects taken into consideration
9. Pipe calculations - Capacity, Flow Rate, Velocity, and Flow Depth; 25-year storm

event.  All storm sewer pipe shall be designed and constructed to produce a
minimum velocity of two (2) feet per second (ft/s) when flowing full, unless site
conditions do not allow. No storm sewer system or portion thereof will be
designed to produce velocities in excess of ten (10) ft/s.

10. Hydraulic Grade Line computations; 25-year storm event
11. Open Channel computations; Capacity, Flow Rate, Velocity, and Flow Depth;

25-year storm event, 2-year storm event for velocity
12. Culvert computations – Capacity, Headwater depth, Velocity; 25-year storm

event, 100-year storm event check
13. Pipe thickness design computations, as required, for selected pipe type (live

load, minimum cover, maximum height of cover, etc.)
14. Downstream receiving channel check (based on field measured channel section

data); 25-year storm event
15. Inlet / Catch Basin computations -  Throat length, grate size, and inlet

placement; 2-year storm event
16. Outlet velocity and outlet protection calculations; Discharge velocities shall be

reduced to provide a non-erosive velocity flow from a structure, channel, or
other control measure or the velocity of the 10-year, 24-hour storm runoff in
the receiving waterway prior to the land disturbance activity, whichever is
greater.

17. Curb and Gutter calculations -Spread and Ponding depth; 2-year storm event
18. Storage-Indication Routing of post-developed inflow hydrographs; 25-year

design storm
19. Downstream hydrographs at established study points, if conditions warrant (i.e.

facility discharge combined with uncontrolled bypass)
20. Provisions for retention of “First Inch” runoff from on-site impervious surfaces
21. Pre- vs. Post-development peak discharge calculations
22. Provisions for treatment of First Flush runoff
23. Design for 10-year sediment load storage

MISCELLANEOUS 
1. Riser / base structure flotation analyses (if warranted)
2. Downstream danger reach study and/or emergency action plan (if conditions

warrant)
3. Upstream backwater analyses onto offsite adjacent property (if conditions

warrant)
4. 100-year floodplain impacts (if conditions warrant)
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Outsource Services, Inc.                                           P.O. Box 21444

Phone 1-843-683-9503                                                          Hilton Head Island, SC 29925
Fax 1-843-681-5714
E-mail Gillingr@aol.com

Fire Hydrant Flow Test 

Test Hydrant Address 

45 Waterside Dr. 

Hilton Head Island, SC 29928 

Hydrant # H19609 serving 30 Waterside Dr. 

Hydrant Make: M & H 

Year: 1997 

Size: 5.25” 

Pitot: 43 PSI 

Static: 72 PSI 

Residual: 54 PSI 

GPM @ Flow: 1095.502 

GPM @ 20 PSI residual: 1942.709 

Date of test: 2-17-2016 

Time of test: 10:30 AM 

Foot Valve Found: 2’ 12:00 

Hydrant Condition: Hydrant is found to be in good working condition and is not served by the 

local fire pump. 

Site Map Included: No 

Water Color: Clear 
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and Legrand® can help keep you ahead of the curve 
with our new line of electric vehicle chargers and 
pedestal mounts. With new EV models rolling out 
in the next few years, equipping buildings and 
homes with safe, user-friendly plug-in charging 
stations makes good sense, economically and 
environmentally. And because the chargers and 
pedestals come from a manufacturer with a history 
of reliability, you can count on them to be safe, 
easy-to-install and code-compliant.

L2EVPED1, L2EVPED2

F E A T U R E S  &  B E N E F I T S

n	 Parking Lots & Garages n Multiple Dwelling n Retail/Office

SFL2EVPED — November 2014 — For latest specs visit www.legrand.us/passandseymour

PASS & SEYMOUR®

Pedestal Mount for Electric  
Vehicle Charging Stations

F I E L D  U S E S / V E R T I C A L  M A R K E T S

Electric vehicles (EVs) are  
hitting the road in a big way

Pedestal Unit – Mounted on 
a sturdy, anodized aluminum, 
Vista™ Architectural Column 
that provides support for up to 
two charging stations.

• Single Pedestal option is 
designed for parking lots  
and sidewalks so users can easily 
access charging stations while in 
their parking spaces.

• Dual Pedestal option offers two 
charging stations in the space of 
one, so two drivers can charge 
simultaneously  
at one station.

NOTE:  L2EVPED1 and L2EVPED2 do not include the L2EVSE30 charger. Pedestals and chargers are sold separately. 
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T E C H N I C A L  I N F O R M A T I O N

PASS & SEYMOUR®

Pedestal Mount for Electric  
Vehicle Charging Stations 

SFL2EVPED — November 2014 — For latest specs visit www.legrand.us/passandseymour

For more information on these and other P&S products refer to our Catalog or visit our web site.

Catalog Number L2EVPED1, L2EVPED2

Input Power  30A, 208/240VAC, 60Hz grounded 

Number of Charge Units L2EVPED1 – 1, L2EVPED2 – 2

Number of Charge Ports L2EVPED1 – 1, L2EVPED2 – 2

Number of Circuits L2EVPED1 – 1, L2EVPED2 – 2

Output Power 30A, 208/240V, 60Hz grounded

Charge Connector SAE J1772 Electric Vehicle Connector 

Charging Cord Length 18'

Enclosure NEMA 3R Rating for indoor or outdoor use,  
 protected against water, ice and dust.

Operating Temperature -22°F to 122°F (-30°C to 50°C)  

Storage Temperature -40°F to 176°F (-40°C to 80°C) 

Operating Voltage Range 85 to 265 VAC

Ground Fault Protection Internal 20mA CCID  
 (no external GFCI protection required)

Standards & Certifications SAE J1772 Electrical Vehicle Conductive Charge  
 Coupler Standard
 UL2231 1 & 2 UL Standard for Personnel Protection  
 Systems for Electric Vehicle (EV) Supply Circuits
 UL2251 UL Standard for safety for Plugs,  
 Receptacles and Couplers for Electric Vehicles
 UL2594 UL Outline of Investigation for Electric  
 Vehicle Supply Equipment

 NEC Article 625 Electric Vehicle Charging System
 UL991 Test for Safety Related Controls Employing  
 Solid State Devices
 UL1998 Safety of Software in Programmable  
 Controls

 CSA C22.2 No. 107.1-01

NOTE:  L2EVPED1 and L2EVPED2 pedestal mounts are intended for use with L2EVSE30 
chargers, but chargers are not included with the pedestals. Pedestal mounts and 
chargers are sold separately.
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D I M E N S I O N S

PASS & SEYMOUR®

Pedestal Mount for Electric  
Vehicle Charging Stations 

SFL2EVPED — November 2014 — For latest specs visit www.legrand.us/passandseymour

13.77"

15.75"

4.96"

Base Installation Detail

Curb Detail – Elevation View

21.0" [533mm] Minimum Width

11.1" [282mm]

11.0" [279mm]  
Minimum Width

6.0" 
[152mm]

1/2"-13 Bolt (4) 
(Embedded in concrete)

Weather Tight 
Junction Box

A

1" NPT (2)

1/2"-13 Bolt (4) (Embedded in concrete)

1/2" Flat Washer (4) 
1/2-13 Hex Nut (4)

1 1/2" Conduit 
Feed

12" Approx.

8" Max. Concrete 
Curb Height

1 1/2" 
[38mm]

12.10" Ref
Openings for 1" NPT Liquidtight 

90° Fitting (Included)

1" NPT Liquidtight 
Nonmetallic Conduit 

(Supplied by customer)

1" NPT Liquidtight 
Straight Fittings 

(Supplied by customer)

NOTE:  L2EVPED1 and L2EVPED2 do not 
include the L2EVSE30 charger. 
Pedestals and chargers are sold 
separately. 
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DOSB1

>>

DOSB1
DOMUS SERIES

LUMINAIRES
 Conform to the UL 1598 and CSA C22.2 No. 250.0-08 standards
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11 " (279 mm)

7 " ø (178 mm)

3 " ø (76 mm)

Bolt circle
5 1/2 " (140 mm)
B.C.  possible : 
from 4 3/8 " to 6 "
(111 mm to 152 mm)

Mounting details
Comes with 4 steel anchor bolts,
3/8” x 12” (10 ø mm X 305 mm), 
4 nuts and 4 washers.
Important: Do not obstruct space
between anchor plate and
concrete base.

ANCHOR PLATE
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11 " (279 mm)

7 " ø (178 mm)

3 " ø (76 mm)

Bolt circle
5 1/2 " (140 mm)
B.C.  possible : 
from 4 3/8 " to 6 "
(111 mm to 152 mm)

Mounting details
Comes with 4 steel anchor bolts,
3/8” x 12” (10 ø mm X 305 mm), 
4 nuts and 4 washers.
Important: Do not obstruct space
between anchor plate and
concrete base.

Philips Lumec reserves the right to substitute materials or change the manufacturing process of its products without prior notification.
For the latest updates go to www.lumec.com
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1.0 Stormwater Management Narrative 

1.1 Project Location 

The project is located on a 1.068-acre parcel within the Town of Hilton Head Island in Beaufort 
County, South Carolina.  The site is within the Forest Beach Subdivision and is zoned as Resort 
Development (RD).  The site address is 30 Waterside Drive, Hilton Head Island, South Carolina, 
with a Tax Map (TMS) No. R552-018-000-0202-0000. 

1.2 Existing Conditions 

The project site is an existing undeveloped parcel that is mostly wooded 
with a variety of oaks, hickories, pines and sweet gum trees, several of 
which are specimen trees, and natural vegetated undergrowth.  The 
Waterside Drive (a local road) right-of-way serves as the frontage along 
the northern property line, while the Pope Avenue (S-80E) road right-of-way forms the western 
border of the property.  An existing asphalt public pathway parallels Pope Avenue for the entire 
length of the subject site, and continues approximately 80-feet along Waterside Drive.  The 
adjacent properties include an existing restaurant to the south of the property and an abandoned 
hotel east of the property.  Across Waterside Drive to the north are timeshare units and a large 
existing stormwater lagoon. 

 
The general topography of the area slopes from west to east, while the site consists of rolling, 
undulating grades with elevations ranging from 8 to 13-feet MSL (NGVD 29 vertical datum) and 
an average elevation of 10-feet.  Site elevations generally lower slightly towards the northeast and 
south.  Grades vary in slope from less than 1% to as much as 15% across a narrow ridge in the 
northwest portion of the site.  The central and southern areas of the site slope down to two (2) 
distinct very small low-lying areas. 

 
The site is located in a FEMA floodplain Zone A7, with a Base Flood Elevation (BFE) of 14-feet.  
Two jurisdictional wetlands (0.022-acres and 0.007-acres respectively) have been identified within 
the property boundary.  Refer to a map set of the project site located in Appendix A and sheet C1 
of the project construction drawings titled Spinnaker Welcome Center located at 30 Waterside 
Drive in the Town of Hilton Head Island in Beaufort County, South Carolina (Drawing No. 
01,1012-D18 dated June 2016) for further details. 

1.3 Proposed Development 

The proposed project entails the construction of a building that will serve as a welcome center and 
offices for Spinnaker Resorts (to be relocated from 81 Pope Avenue - Heritage Plaza) as well as 
parking, driveways, walkways, supporting utilities, stormwater system, and site landscaping.  The 
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proposed one story building will be approximately 7,500-sf and will front Pope Avenue, with 
parking to the side and rear, and access from Waterside Drive.  Proposed placement of the building, 
driveway and parking spaces are to avoid specimen trees and to minimize impacts to non-specimen 
existing trees.  Pedestrian and bicycle access will include a connection to the public pathway along 
Pope Avenue.  The building will also require water and sanitary wastewater service connections. 

 
The building’s finished floor will be elevated to 15-feet in order to meet flood elevation 
requirements.  Ramps and stairs will be used for building access to minimize filling of surrounding 
grades.  The majority of the fill needed will be retained under the footprint of the structure; the 
small existing wetlands will be filled under a Nationwide Permit. 

 
The driveway, parking, and walkway areas around the building will all be pervious pavement.  The 
proposed stormwater system will consist of runoff by overland flow, two (2) grate inlet structures, 
and a 15-inch storm drain pipe.  All roof runoff will be diverted to the parking and driveway areas.  
Runoff detention and retention is provided in driveway, parking, and walkway areas with the use 
of permeable asphalt, pavers, and concrete, all with substantial reservoir layers comprising the 
sub-base.  Final grading of the site will reduce off-site flow to the adjacent properties. 

1.4 Stormwater Management and Sediment Control 

Industrial Stormwater Discharges 
 

There are no stormwater discharges from industrial activities within the project site. 
 

Erosion Prevention BMPs 
 

A list of erosion prevention BMPs has been developed and the locations of these BMPs are 
illustrated in the Construction Plans (prepared by Alliance Consulting Engineers, Inc., dated June 
2016, Dwg. No. 01,1012-D18).  These BMPs will be focused in areas with high potential of 
erosion, and will be applied to the perimeter of the alignment, as well as pipe inlets.  To prevent 
soil from eroding from the project site and to aid in the prevention of sediment-laden stormwater 
runoff, the following erosion prevention BMPs will be implemented: 

 
• It is expected that clearing and grubbing will be performed immediately prior to grading and 

site improvements. 
• If construction does not occur within fourteen (14) days after clearing and grubbing, or grading, 

the soils for such disturbed areas of the project site will be prepared in accordance with the 
Construction Plans.  After preparation, all such areas will be temporarily seeded. 

• The temporary seed mix (if necessary) and permanent seed mix conform to the grassing 
specifications approved for the Project and/or to the seeding rates as indicated in the 
Construction Plans (Details). 
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• Areas of the project site which are to be paved may be temporarily stabilized by applying a 
graded aggregate base course until asphalt, concrete, or pavers are installed. 

• Cleared and grubbed soils will be sloped as near as possible to the original grades as indicated 
in the Construction Plans. 

• BMPs will be observed every seven (7) calendar days and within 24-hours of a storm event of 
0.5-inches or greater. 

 
Sediment Control BMPs 

 
A list of water quality BMPs has been developed and the locations of these BMPs are illustrated 
in the Construction Plans.  To remove some of the sediment accumulated within stormwater runoff 
and help prevent sediment impacts to adjacent properties and water bodies from stormwater 
discharges originating from the project site, the following project-wide BMPs will be 
implemented: 

 
• Silt fencing will be placed along the perimeter of the areas to be cleared and grubbed, or graded, 

before any such land disturbance takes place.  Silt fencing will be used along the areas of 
disturbance which slope away from the project site.  Silt fencing has been provided at 
appropriate locations as indicated in the Construction Plans. 

• Inlet protection will be installed at all existing inlets that receive stormwater runoff from the 
disturbed areas. 

• BMPs will be observed every seven (7) calendar days and within 24-hours of a storm event of 
0.5-inches or greater. 

 
Structural Control BMPs and Floodplain Placement 

 
No structural control BMPs are necessary for this project. 

 
Construction Entrances and Dust Control 

 
A Construction Entrance/Exit will be installed as indicated in the Construction Plans to minimize 
the migration of sediment onto adjacent roadways.  Construction entrances consisting of two (2) 
to three (3)-inch diameter stone will be installed and traffic entering or exiting the project area will 
be directed through the construction entrances.  A water truck will remain on hand and apply water 
to disturbed areas as necessary to minimize dust. 

 
Water Quality BMPs During Construction 

 
Site-specific water quality BMPs listed above must be installed prior to demolition, clearing and 
grubbing, and grading, and must be kept in functioning order throughout the lifespan of all 
construction activities.  Each of these BMPs must be maintained and inspected until all areas 
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draining to these BMPs have reached final stabilization, approved by the construction site 
inspector or the SWMP Preparer, and recorded within the stabilization log. 

 
The location, installation procedures, and maintenance procedures for each water quality BMP can 
be found within the Construction Plans. 

 
Post-Construction Water Quality 

 
Although water quality treatment post-construction is not required, as the disturbed area totals less 
than five (5) acres, reservoir layers beneath proposed permeable asphalt, porous concrete, and 
permeable pavers will act as permanent BMPs to treat water quality post-construction. 

 
 

2.0 Geotechnical Evaluation Report 

2.1 Subsurface Exploration 

A Geotechnical Evaluation was performed by ECS Southeast, LLC.  To explore the subsurface 
conditions at the project site, a total of two (2) Standard Penetration Test (SPT) borings, six (6) 
hand auger borings, one (1) Wildcat Dynamic Cone Penetrometer (WDCP) test, and two (2) 
percolation rate tests were performed.  The SPTs were performed in the proposed building areas 
to depths of 20 to 60 feet below existing grade.  Hand auger borings were performed in the 
proposed parking and driveway areas to a depth of 3.5 to 5-feet below existing grade.  The 
complete Geotechnical Evaluation Report identifying the findings and recommendations is 
provided in Appendix B. 

2.2 Soil Map 

One (1) classification of soil type was identified within the project site.  All of the project site 
consists of Fripp-Baratari (Fb) complex, which is characterized as a combination of very deep, 
excessively drained, rapidly permeable soils that formed in thick sandy sediments adjoining 
beaches and waterways along the coast, and very deep, poorly drained, moderately to moderately 
rapid permeable soils formed in sandy marine sediments.  Fripp-Baratari is categorized as 
Hydraulic Soil Group (HSG) A/D.  The soil types are illustrated in the Soil Map provided in the 
map set of the project site located in Appendix A. 

2.3 Groundwater 

Groundwater levels in the borings were measured upon completion of the drilling operations.  
Groundwater levels ranged from approximately 1 to 4.5 feet below existing grade at the time of 
drilling in SPT and hand auger borings.  Groundwater level measurements can be found on the 
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individual borings logs in the appendix of the geotechnical report.  The measured rate of water 
level drop in the percolation tests was adjusted to account for exfiltration occurring through the 
side interface of the test area.  The Porchet Method was used to convert the percolation rates to 
anticipated infiltration rates. 

 
 

3.0 Drainage Area Map 
 

Watershed maps illustrating the watershed areas and apparent stormwater drainage patterns were 
developed for the Pre-Development and Post-Development conditions and are provided in 
Appendix C.  The limits of study for the development of the watersheds were generally the 
property lines and disturbed area limits of the project site, as well as portions of the road rights-of-
way draining to the project site. 

3.1 Pre-Development 

The Pre-Development Watershed Map illustrates the project site being divided into five (5) 
drainage basin areas.  Drainage Basin WS1 consists of 0.34-acres and drains towards a grate inlet 
at the northwestern boundary of the site in the Waterside Drive right-of-way (Outlet 1).  Drainage 
Basin WS2 consists of 0.12-acres and drains towards the southwestern border of the site adjoining 
the Pope Avenue right-of-way (Outlet 2).  WS2 further divided into sub-basins WS2A and WS2B, 
each of which drain towards individual grate inlets that flow to Outlet 2.  The remainder of the site 
is divided into Drainage Basins LP1 (0.32-acres), LP2 (0.19-acres), and LP3 (0.28-acres), all of 
which drain to small wetlands areas in basin LP1 and LP2, which ultimately overflow into sub-
basin WS2B and on to Outlet 2.  All drainage basin ground cover types include wood/grass-fair 
condition, as well as impervious road/public pathway or wetland surfaces.  Each Outlet ultimately 
conveys runoff across Waterside Drive to the existing lagoon (Outfall). 

3.2 Post-Development 

The Post-Development Watershed Map illustrates the project site being divided into two (2) 
drainage basin areas.  Drainage Basin WS1 consists of 0.79 acres and drains towards a grate inlet 
at the northwestern boundary of the site in the Waterside Drive right-of-way (Outlet 1).  Drainage 
Basin WS2 consists of 0.38 acres and drains towards the southwestern border of the site adjoining 
the Pope Avenue right-of-way (Outlet 2).  Both Drainage Basin WS1 and Drainage Basin WS2 
ground cover types include wood/grass-fair condition, impervious roof, and pervious 
asphalt/concrete/pavers. 

 
Each basin was further delineated into two (2) sub-drainage areas.  Sub-drainage areas WS1A and 
WS1B drain to Outlet 1, while sub-drainage areas WS2A and WS2B drain to Outlet 2.  Each Outlet 
ultimately conveys runoff across Waterside Drive to the existing lagoon (Outfall).  First flush 
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retention of the impervious areas of sub-basins WS1A and WS1B is discussed further on page 8 
below. 

 
 

4.0 Stormwater Calculations 

4.1 Hydrologic Calculations 

Methodology 
 

Surface runoff calculations were determined by utilizing the USDA NRCS TR-55 Method.  The 
24-hour rainfall data for Beaufort County as determined by the South Carolina Department of 
Health and Environmental Control (SCDHEC) was used in the analysis of the design storms which 
includes 8.4 inches of rainfall for the 25-year storm frequency. 

 
Exclusions and Assumptions 

 
Based on analysis of drainage patterns, it was determined that runoff from the site is contained 
within the greater Shipyard Plantation overall stormwater system, after passing through the 
existing lagoon north of the site.  The points of study for the stormwater analysis are the storm 
drain grate inlets where runoff exits the site across Waterside Drive towards the lagoon.  At these 
points, peak runoff discharges from the site were compared against each other for the Pre-
development and Post-Development conditions. 

 
Times of concentration were determined by the TR-55 method with a minimum time of 
concentration of 6 minutes.  No off-site inflow hydrographs were available at the time of the 
analysis and were not included, no tidal backwater effects or tailwater conditions were assumed 
for the hydrologic analysis. 

 
Curve Numbers 

 
The following Curve Numbers (CN) shown in Table 1 and Table 2 were used in the analysis of 
the Pre- and Post-Development conditions of the project site.  The curve numbers for the analysis 
reflect CNs that are within the range of USDA NCRS published cover types (Woods/Grass-Fair 
Condition and Impervious Road/Path/Wetland).   In order to account for the Fripp-Baratari soil 
complex (HSG A/D), HSG B was used for the undeveloped portions of the site.  These CNs were 
then weighted based on area within each drainage basin to determine a composite CN for each 
basin in the Pre- and Post-Development conditions. 
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Table 1: Pre-Development Curve Numbers 
Pre-Development Condition 
Drainage Area Basin Cover Type HSG CN Composite CN 

Basin WS1 
Woods/Grass – Fair Condition B 65 

74 
Impervious Paved Road/Path A 98 

Basin WS2A 
Woods/Grass – Fair Condition B 65 

90 
Impervious Paved Road/Path A 98 

Basin WS2B 
Woods/Grass – Fair Condition B 65 

82 
Impervious Paved Road/Path A 98 

Basin LP1 
Woods/Grass – Fair Condition B 65 

67 
Impervious Wetland Area D 98 

Basin LP2 
Woods/Grass – Fair Condition B 65 

67 
Impervious Wetland Area D 98 

Basin LP3 
Woods/Grass – Fair Condition B 65 

67 
Impervious Paved Road/Path A 98 

 
Table 2: Post-Development Curve Numbers 

Post-Development Condition 
Drainage Area Basin Cover Type HSG CN Composite CN 

Basin WS1A 
Woods/Grass – Fair Condition B 68 

76 Impervious Asphalt/Curbing A 98 
Pervious Asphalt/Pavers A 75 

Basin WS1B 
Woods/Grass – Fair Condition B 68 

84 Impervious Roof/Curbing A 98 
Pervious Asphalt/Pavers A 75 

Basin WS2A 
Woods/Grass – Fair Condition B 68 

91 
Impervious Asphalt A 98 

Basin WS2B 
Woods/Grass – Fair Condition B 68 

71 Impervious Concrete/Roof A 98 
Pervious Concrete A 75 

 
Underground Detention System 

 
To attenuate the Post-Development peak runoff to Pre-Development total runoff conditions, an 
underground detention system has been included, consisting of permeable asphalt, pavers, and 
concrete, all with reservoir layers comprising the sub-base with 24-inch thickness above the 
seasonal high water table.  Refer to the project construction drawings for further illustration of the 
underground detention system. 
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Peak Discharge 
 

Table 3 summarizes the Pre-Development and Post-Development peak discharge flow rates from 
each drainage basin of the project site.  In order to account for the underground detention system 
described above, the post-development stormwater model reflects a time of concentration for 
watersheds WS1A and WS1B based upon a UNH Stormwater Center study where the time of 
concentration for a 41” base was calculated to be 790 minutes.  Using proportional values for the 
24” base material specified on this project, the time of concentration used for those two watersheds 
is 462 minutes.  Although one of the basins analyzed resulted in an increase of the post-
development peak discharge above the pre-development flow rates, the other resulted in a 
decrease, and the total peak discharge to the lagoon outfall is less in the post-development 
condition.  It is our professional opinion that the development will not have a significant adverse 
impact on the downstream/adjacent properties provided the proposed drainage improvements are 
constructed in accordance with the approved plans and are properly maintained. 

 
Table 3: Pre and Post Site Discharges 

Drainage Area Basin 
Return 
Period 

Peak Discharge 
Pre-Development 

Condition 
Post-Development 

Condition 
Basin WS1 (Outlet 1) 25-Year 1.8 cfs 0.5 cfs 
Basin WS2 (Outlet 2) 25-Year 0.7 cfs 2.1 cfs 

Outfall 25-Year 2.5 cfs 2.2 cfs 
 

Refer to Appendix D for complete time of concentrations and hydrographs of each drainage basin 
of the project site for the Pre-Development and Post-Development conditions. 

 
First Flush 

 
The method of retaining the first inch of rain from on-site impervious areas utilized for this project 
is permeable asphalt (6,680-ft2), permeable pavers (3,500-ft2), and pervious concrete (970-ft2) with 
additional 4-inch reservoir layers comprising the sub-base of the pavement in sub-drainage areas 
WS1A and WS1B.  Treatment of the first inch in these drainage basins is provided by infiltration.  
Impervious area in drainage basins WS2A and WS2B consists solely of pre-development streets 
and public pathways.  Since no additional impervious surface is proposed in these basins, no 
additional retention volume is proposed. 

 
Table 4 provides the volumes required and the volumes provided to retain the first inch of rain 
from on-site impervious areas. 
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Table 4: First Flush Volumes 
Sub-Drainage 

Area 
Total 

Impervious Area 
First Inch 

Volume Required 
Storage 

Volume Provided 
WS1A 690 ft2 60 ft3 325 ft3 (1) 
WS1B 9,510 ft2 800 ft3 975 ft3 (1) 
WS2A 460 ft2 40 ft3 0 ft3 
WS2B 1,700 ft2 140 ft3 0 ft3 

(1) Storage volume based on permeable asphalt/pavers/concrete with an additional 4-inch layer of 
reservoir stone (effective porosity = 0.35) 

 

4.2 Hydraulic Calculations 

Grate Inlets 
 

Surface runoff is directed towards sump locations in each of the sub-basins of Drainage Basin 
WS1.  The runoff enters the on-site storm drain system by two (2) grate inlet structures.  Each 
grate inlet structure provides an additional 1 foot of below the outlet pipe invert to provide for a 
sand trap.  The selected grate has the capacity to convey the peak discharge flow of the 25-year 
storm event with no ponding depth. 

 
Storm Drain Pipe 

 
The storm drain pipe of the on-site storm drain system conveying runoff from WS1B to Outlet 1 
was designed to be at the allowable minimum size of 15-inch in diameter, have an allowable 
minimum depth of cover of 1 foot, an allowable maximum depth of cover of 19 feet, have a burial 
depth to resist buoyance effects, and have an allowable flow velocity range of 2 feet per second to 
10 feet per second.  Table 4 provides a summary of the flow depths and flow velocities of the peak 
discharges from various design storms for the proposed storm drain pipe within the on-site storm 
drain system. 

 
Table 5: Storm Drain Pipe Capacities 

Pipe ID: SD-1; Pipe Diameter: 15-inch; Pipe Slope: 0.018 ft/ft 
Design Storm Peak Discharge Flow Depth(1) Flow Velocity Percentage Full 

Q2YR 0.15 cfs 1.7 in 2.1 fps 6% 
Q10YR 0.27 cfs 2.2 in 2.5 fps 9% 
Q25YR 0.35 cfs 2.4 in 2.7 fps 11% 
Q100YR 0.48 cfs 2.8 in 3.0 fps 13% 

(1) Reference datum: Invert of Pipe 
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INTRODUCTION 

 

General 

 

This report presents the results of a geotechnical exploration for the Spinnaker Resort 

Welcome Center project in Hilton Head Island, South Carolina.  The work was completed in 

general accordance with ECS Proposal No. 23:3209r1 per the Agreement between ECS and 

Client dated February 9, 2016. 

 
Project Information 

 

The information presented in this report is based on our site reconnaissance, various project 

drawings provided, project team emails, and our current understanding of the proposed project.  

We understand the following:   

 

• The site is located on the south side of Waterside Drive in Hilton Head Island, Beaufort 

County, South Carolina.  A Site Location Diagram is included in the Appendix as      

Figure 1. 

• The proposed project consists of the construction of a 1-story wood framed building with a 

plan area of approximately 7,500 square feet total and associated parking, driveways, 

walkways, and detention ponds. 

• At the time of this study, no structural loading information was available.  We assume 

the maximum column loads will not exceed 75 kips and the maximum strip loads will not 

exceed 3 kips per linear foot. 

• The surface elevations range from 8 to 13 feet across the site.  From the grading plan 

provided, we understand the proposed finished floor elevation (FFE) will be at 15 feet.  

This may require up to 7 feet of fill in the proposed building area. 

 

The attached Test Location Plan (Figure 2) presents the site development concept at the time 

of this report.  If the information in this section is incorrect or changes, the applicability of the 

report should be reviewed and all required revisions provided in writing by ECS. 

 

Site Conditions 

 

During fieldwork for this geotechnical study, a representative of ECS visited the project site on 

multiple occasions.  Based on aerial photos, plans provided, and observations during our site 

visits we understand the following: 

 

• The existing ground elevations of the site range from approximately 8 to 13 feet above 

mean sea level (MSL). 

• At the time of fieldwork, the site was wooded.  
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• The site was bordered to north by Waterside Drive, a 2-story residential building, and a 

water feature, to the east and southeast by 1- and 2-story buildings and parking lots, 

and to the southwest by Pope Avenue. 

 

Purposes of Exploration 

 

The primary purposes of this study were to explore the soil and groundwater conditions at the 

site and to develop engineering recommendations to help guide design and construction of the 

geotechnical aspects of the proposed project.   

 

We accomplished the purposes of the study by: 

 

1. Reviewing the available publications concerning local geology of the site and 

performing a general site reconnaissance; 

2. Drilling Standard Penetration Test (SPT) borings, advancing shallow hand auger 

borings, performing Wildcat Dynamic Cone Penetrometer (WDCP) testing, and 

performing percolation rate testing to explore the subsurface soil and 

groundwater conditions; 

3. Performing laboratory tests on selected representative soil samples from the 

borings to evaluate pertinent engineering properties; 

4. Evaluating the field, laboratory, and background data to develop appropriate 

geotechnical engineering recommendations. 
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FIELD EXPLORATION AND LABORATORY TESTING 

 

Subsurface Exploration 

 

To explore the subsurface conditions at this site, 2 Standard Penetration Test (SPT) borings, 6 

hand auger borings, 1 Wildcat Dynamic Cone Penetrometer (WDCP) test, and 2 percolation 

rate tests were performed in the proposed development area. 

 

SPT Borings B-2 and B-3 were performed in the proposed building area to depths of 60 and 20 

feet below existing grade, respectively.  Due to wet/soft surface conditions and sloping terrain, 

the drill rig was unable to access Boring B-1.  Therefore a hand auger with a WDCP test was 

performed at this location.  Hand Auger Boring B-1 was performed in the proposed building 

area to a depth of 2.5 feet below existing grade.  The WDCP test was performed adjacent to 

Boring B-1 to a depth of approximately 15 feet below existing grade. 

 

Hand Auger Borings HA-1, HA-2, and HA-3 were performed in proposed parking, driveway, 

and/or walkway areas to depths of 3.5 to 5 feet below existing grade.  Hand Auger Borings P-1 

and P-2 were performed in potential detention pond areas to depths of 1.3 and 2 feet below 

existing grade, respectively.  Percolation rate testing was performed in the open boreholes of 

Borings P-1 and P-2.  

 

The boring locations were determined in the field by our representative utilizing site plans 

provided, existing site features, and handheld GPS techniques.  The boring locations shown on 

the attached Test Location Plan (Figure 2) should be considered approximate. 

 

The SPT borings were performed with an ATV mounted drill rig.  Depending on soil and 

groundwater conditions encountered at each boring location, the drill crew utilized a 

combination of continuous sampling, hand augers, and/or mud rotary techniques in the upper 

10 feet.  Mud rotary techniques were used past 10 feet to advance the boreholes to termination 

depths.  Quick Gel drilling fluid was used in the mud rotary phase of drilling to stabilize the walls 

of the borings. 

 

Representative soil samples were obtained continuously in the upper 10 feet and at 5 foot 

intervals thereafter by means of the split-barrel sampling procedure in general accordance with 

ASTM D-1586.  In this procedure, a 2-inch O.D., split-barrel sampler is driven into the soil a 

distance of 18 to 24 inches by a 140-pound manual hammer falling 30 inches.  The number of 

blows required to drive the sampler through a 12-inch interval is termed the Standard 

Penetration Test (SPT) N-value and is indicated for each sample on the boring logs.  This value 

can be used as a qualitative indication of the in-place relative density of cohesionless soils.  In a 

less reliable way, it also indicates the consistency of cohesive soils. 

 

The drill crew prepared a field log of the soils encountered in the borings.  After recovery, each 

sample was removed from the sampler and visually classified by the drill crew.  Representative 
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portions of each sample were then sealed and brought to our laboratory in Savannah, Georgia 

for further visual examination and laboratory testing. 

 

The hand auger borings were conducted in general accordance with ASTM D1452.  In this 

procedure, the auger boring is made by manually rotating and advancing an auger to the 

desired depths while periodically removing the auger from the hole to clear and examine the 

auger cuttings.  Groundwater levels in the hand auger borings were checked at the time of 

drilling. 

 

The percolation rate tests were performed in general accordance with the Modified Taft 

Engineering Method.  In this method, a 4 inch minimum test hole is bored to the desired depth, 

and 2 inches of fine gravel is added to the bottom of the test hole.  The test hole is then filled 

with water and allowed to soak, allowing soil saturation and clay particle swelling to occur.  After 

preliminary soaking, water levels are adjusted to a maximum depth of 6 inches over the gravel, 

then measurements of percolation rates are observed at regular time intervals.  The measured 

percolation rates are recorded until an apparent constant percolation rate is observed. 

 

WDCP testing was conducted to assess relative soil consistency at regular intervals throughout 

the sounding profile.  In WDCP testing, a cone with a diameter of 1.47 inches is driven into the 

soil by a 34.94-pound hammer falling 15 inches.  The number of blows required to drive the 

cone through 10 centimeter intervals is recorded.  The blows obtained from WDCP can be 

correlated to SPT N-values.  Soil samples were not collected during WDCP testing. 

 

Laboratory Testing Program 

 

Representative soil samples were selected and tested in our laboratory to check visual 

classifications and to determine pertinent engineering properties.  The laboratory testing 

program included visual classifications of soil samples as well as gradation analysis and natural 

moisture content testing on selected soil samples.  The results of the laboratory testing are 

presented in the Laboratory Testing Summary in the Appendix. 

 

A geotechnical engineer/geologist classified each soil sample from the borings on the basis of 

texture and plasticity in accordance with the Unified Soil Classification System.  The group 

symbols for each soil type are indicated in parentheses following the soil descriptions on the 

boring logs.   

 

The geotechnical engineer/geologist grouped the various soil types into the major zones noted 

on the boring logs.  The stratification lines designating the interfaces between earth materials 

on the boring logs are approximate; in-situ, the transitions may be gradual.  The soil samples 

will be retained in our laboratory for a period of 60 days, after which, they will be discarded 

unless otherwise instructed. 
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SUBSURFACE CONDITIONS 

 

Regional Geology 

 

The site is located within South Carolina’s Coastal Plain Geologic Province.  The soils of the 

Southern Coastal Plain Physiographic Province of South Carolina are primarily composed of 

Pleistocene to Holocene age deposits.  The soil in the Coastal Plain is the result of sediment 

deposition in a former marine environment, during a time when sea levels were much higher 

than they are at present.  The Pleistocene-Holocene deposits are generally composed of 

alternating sands, silts, and clays, which correspond to eustatic fluctuations in sea-level over 

several million years. 

 

For the project site area, a Custom Soil Resource Report was created and downloaded from 

the NRCS website and the results are presented in the Appendix.  The site was described as 

Fripp-Baratari complex (Fb).  A summary of Fripp-Baratari complex and its characteristics is 

included in the following table: 

 

Soil Type Constituents Parent Material Internal Drainage 
Depth to Water 

Table (inches) 

Fripp Fine sand 
Sandy marine 

deposits 

Excessively 

drained 
80+ 

Leon Fine sand 
Sandy marine 

deposits 
Poorly drained 6 to 18 

 

The shallow groundwater table in the Coastal Plain region can fluctuate several feet with 

seasonal rainfall.  Seasonal high groundwater levels are typically found at shallow depths in the 

flood plains with a reasonable probability of flooding in winter and spring.  Seasonal high 

groundwater levels are typically found at depths greater than 2 feet below the ground surface in 

the gently rolling areas depending on rainfall.  Seasonal high groundwater can also be found at 

the surface in poorly draining areas.  It is important to note that the groundwater table can 

exhibit some distortions due to differences in vertical and lateral permeability.     

 

Soil Conditions 

 

Data from the soil test borings is included in the Appendix.  The subsurface conditions 

discussed in the following paragraphs and those shown on the boring logs represent an 

estimate of the subsurface conditions based on interpretation of the subsurface data using 

normally accepted geotechnical engineering judgments.  We note that the transition between 

different soil strata is usually less distinct than those shown on the boring logs.   

 

The subsurface conditions indicated on the boring logs are for the specific location explored.  It 

is a well-known fact that the subsurface conditions will vary intermediate of the actual boring 
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locations.  Consequently, conditions different than those indicated in this report should be 

expected in some areas of the site. 

 

Topsoil is a dark-colored surficial material with a high organic content and is generally 

unsuitable for structural support.  Approximately 6 to 12 inches of topsoil was observed in 

Borings B-1, HA-1, HA-3, P-1, and P-2.  

 

Beneath the surficial materials, the borings generally encountered loose to very dense Sand 

(SP), Sand with silt (SP-SM), and/or silty Sand (SM).  N-Values ranged from 5 to 53 bpf. 

 

Groundwater Conditions 

 

Groundwater levels in the borings were measured upon completion of the drilling operations.  

Groundwater levels ranged from approximately 1 to 4.5 feet below existing grade at the time of 

drilling in Borings B-1, B-2, B-3, HA-1, HA-2, and HA-3.  Groundwater level measurements can 

be found on the individual borings logs in the Appendix.   

 

Please note that groundwater levels in coastal geology fluctuate with tidal, seasonal, and 

climatic variations, and may be significantly different at other times.  Depending on rainfall 

events, we expect groundwater levels to fluctuate significantly, rise to within a few feet of the 

ground surface.  Groundwater levels should be checked prior to construction to assess possible 

effects on grading operations and other activities. 

 

Percolation Testing 

 

The measured percolation rates (inches/hour) for the tests were converted to anticipated 

infiltration rates (inches/hour).  The measured rate of water level drop in the percolation test 

was adjusted to account for exfiltration occurring through the side interface of the test area.  

The Porchet Method was used to convert the percolation rates to anticipated infiltration rates.   

 

The following table summarizes the results of the percolation testing including measured 

percolation rates and anticipated infiltration rates. 

 

Boring No. 
Approx. Test Depth (inches 

below existing grade) 

Measured Percolation 

Rate (in/hr) 

Anticipated Infiltration 

Rate (in/hr) 

P-1 16 48.75 9.6 

P-2 24 93.75 15.8 

 

Please note that the actual percolation/infiltration rates will vary with depth and distance across 

a site.  For design purposes, we recommend applying an appropriate factor of safety to the 

measured percolation rates and anticipated infiltration rates to account for variable subsurface 
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conditions and progressive clogging.  Construction activities including the presence of heavy 

machinery, site grading, and/or soil compaction may affect the natural percolation/infiltration 

rates.  Additional testing of the exposed subsurface at the time of construction should be 

completed to confirm the measured percolation rates and anticipated infiltration rates. 

 

 

ANALYSIS AND RECOMMENDATIONS 

 

Seasonal High Groundwater Table 

 
Groundwater levels at this site ranged from approximately 1 to 4.5 feet below existing grade at 

the time of fieldwork.   

 

To evaluate estimated long term seasonal high groundwater table (SHGWT) level, an ECS Soil 

Scientist visited the site to further explore and assess the upper soil profile.  Logs and 

discussion of that additional assessment are attached in the Appendix for your review. 

 

Based on the soil horizons found in the borings, it is ECS’s opinion that the long term seasonal 

high groundwater table will occur at or slightly below the existing ground surface in Boring P-1 

and at approximately 20 inches below existing grade in Boring P-2.  As discussed in the 

Appendix, these SHGWT estimations are subject to change based on site grading and other 

factors. 

 

Foundation Recommendations 

 

At the time of this study, no structural loading information was available.  We assume the 

maximum column loads will not exceed 75 kips and the maximum strip loads will not exceed 3 

kips per linear foot.  From the grading plan provided, we understand the proposed finished floor 

elevation (FFE) will be at 15 feet.  This may require up to 7 feet of fill in the development area.   

 

Assuming any unsuitable materials or low consistency soils are “demucked” or over-excavated, 

and estimates of liquefaction settlement are tolerable or mitigated prior to foundation 

construction, it is our recommendation that the proposed structure be supported on 

conventional shallow spread or continuous footing foundations, provided the criteria in the 

following sections entitled “Subgrade Preparation” and “Recommended Earthwork 

Specifications” are met.  We recommend foundations be designed for a net allowable soil 

bearing pressure of 2,500 pounds per square foot (psf).  For footings constructed in 

accordance with the requirements outlined in this report, maximum total settlement is expected 

to be less than 1 inch.  Maximum differential settlement between adjacent columns is expected 

to be half the total settlement. 

 

To reduce the risk of foundation bearing failure and excessive settlement due to local shear or 

"punching" action, we recommend that continuous footings have a minimum width of 1.5 feet 

and that isolated column footings have a minimum lateral dimension of 2.5 feet.  For this site, 
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we recommend footing bottoms be placed at a minimum depth of 1.5 feet below lowest 

adjacent finished grade. 

 

These recommendations are based on our engineering experience and the anticipated 

structural loading. 

 

Dewatering  

 

The depth and fluctuation of the groundwater table for this project must be considered in design 

of the project and in planning the construction sequence.  Groundwater levels should be 

checked immediately prior to any earthwork operations.  Groundwater levels may fluctuate 

during tidal cycles due to the site’s proximity to tidal water.   

 

Due to the potential for shallow groundwater conditions in areas of the site, it may be necessary 

to perform temporary dewatering during construction.  The dewatering operations may consist 

of installing perimeter rim ditches and if necessary secondary rim-ditches or a well point 

system, to withdraw groundwater.  Temporary dewatering will not only help lower the natural 

moisture content of the subgrade soils but will also allow heavy construction equipment to gain 

access to portions of the site.   

 

The groundwater table should be controlled at least 3 feet below the compacted surface or 

excavation elevations.  The Contractor shall be solely responsible for all means and methods 

necessary to control the groundwater at a depth sufficient to successfully complete the site 

preparation, mass grading, and new grade supported construction. 

 

Subgrade Preparation 

 

After implementing successful dewatering, the subgrade preparation should consist of stripping 

all vegetation, rootmat, topsoil, and any other soft or unsuitable material from the building and 

pavement areas.  We recommend earthwork clearing and stripping be extended a minimum of 

10 feet beyond the building and 5 feet beyond pavement limits.  Stripping limits should be 

extended an additional 1 foot for each foot of fill required at the building and pavement areas 

exterior edge.  This would include the removal of any abandoned utilities or existing structure 

foundations. 

 

Depending on planned finished grades, unsuitable material existing at shallow depth should be 

“demucked” or over-excavated from within the building (under slabs and footings) and 

pavement areas.  Unsuitable soil materials are defined as those in ASTM D2487 soil 

classification groups ML, MH, CH, CL, OL and PT and those soils contaminated with 

construction debris or organics.  Soil materials defined as those in ASTM D2487 soil 

classification groups SC or SM may be deemed unusable during subgrade evaluation due to 

the natural moisture content, consistency, or fines content of the material.  Additionally, soils 

within the top 2 feet of pavement subgrade should have no more than 15 percent passing the 

No. 200 sieve.  The unsuitable material should be replaced with approved structural fill.  
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After stripping, “demucking”, or over-excavating to the desired grade, and prior to structural fill 

placement, the stripped surface should be observed by an experienced geotechnical engineer 

or his authorized representative.  For building and pavement areas, the subgrade should be 

densified with a large vibratory roller to achieve uniform subgrade.  In areas where groundwater 

is brought to the surface during this densification process, the Contractor should cease the 

vibratory compaction effort, allow the groundwater to recede, and possibly be prepared to 

implement a static densification approach.   

 

After the completion of densification, proofrolling using a loaded dump truck having an axle 

weight of at least 10 tons should be used to aid in identifying localized soft or unsuitable 

material which should be removed.  Any soft or unsuitable materials encountered during this 

proofrolling should be removed and replaced with an approved backfill compacted to the criteria 

given below and/or stabilized with geogrid/geosynthetic fabric.  The most appropriate remedial 

measure activity, if required, should be determined in the field by an ECS geotechnical engineer 

based upon the prevailing conditions. 

 

We recommend a grading allowance for soft/loose or unsuitable soils be set aside as a 

contingency and that the Owner anticipate undercutting of unsuitable materials may be 

necessary during site grading.  The actual extent and nature of the required remedial measures 

can be determined by ECS from proofrolling, hand augers, DCP testing, and/or test pits at the 

time of construction. 

 

Recommended Earthwork Specifications 

 

Fill in structural areas should be placed over a stable and unyielding subgrade.  Soils used for 

structural fill shall have a PI (Plasticity Index) of less than 10, and a LL (Liquid Limit) of less 

than 30.  Structural fill in the building area and below the top 2 feet in pavement areas should 

be inorganic, non-plastic granular soil containing less than 25 percent fines passing the No. 200 

sieve.  The soils to be used as structural fill within the top 2 feet below pavement areas should 

be inorganic, non-plastic granular soil containing less than 15 percent fines passing the No. 200 

sieve.  The structural fill depths are understood to extend from below the building slab granular 

base material or roadway graded aggregate base material.  The maximum permissible organic 

content in structural fill shall be 2 percent. 

 

Grade controls should also be maintained throughout the filling operations.  Filling operations 

should be observed on a full-time basis by a qualified representative of ECS to determine that 

the required degrees of compaction are being achieved.  The structural fill should be placed in 

level lifts not exceeding 12 inches in loose thickness and compacted to at least 95 percent of 

the maximum dry density obtained in accordance with ASTM D1557, Modified Proctor Method.  

Thinner lifts should be used within utility trenches, against below-grade walls, and within other 

localized excavations.   
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Fill placed in the top 2 feet under paved areas, curb and gutter, sidewalks, building slabs, and 

within 10 feet of buildings should be compacted to at least 98 percent of the maximum dry 

density obtained in accordance with ASTM D1557, Modified Proctor Method.   

 

In-place density tests shall be performed at a frequency of about 1 test per 2,500 square feet of 

fill area for each lift or fill placed.  Within localized excavations, at least one in-place density test 

shall be performed for each lift of fill for every 50 linear feet.  The elevation and location of the 

tests should be clearly identified and recorded at the time of fill placement.  The Contractor 

shall provide adequate controls so that the in-place density test locations and elevations can be 

accurately recorded. 

 

The moisture content of the fill at the time of placement shall be within +/- 3 percent (wet or dry) 

of the optimum moisture content, as determined by the Modified Proctor Method.  Moisture 

contents may be controlled by disking or other approved chemical or mechanical means to 

achieve the desired moisture content and density specification.  During the warmer summer 

months wetting of fill soils should be expected to maintain the soils within their working range of 

optimum. 

 

Ground Floor Slab Design 

 

Concrete slabs-on-grade supported on properly compacted engineered fill can be designed 

using a modulus of subgrade reaction of 100 pounds per cubic inch (pci), provided the 

subgrades are prepared in strict accordance with this report and subgrades are confirmed to be 

firm and unyielding during a final proofroll. 

 

We recommend the slabs-on-grade be underlain by a minimum of 4 inches of granular material.  

The granular material may be graded aggregate base or clean sands containing no more than 5 

percent fines.  Prior to placing the granular material, the floor subgrade soil should be properly 

compacted, proofrolled, and free of standing water, mud, and frozen soil.  A properly designed 

and constructed capillary break layer can often eliminate the need for a moisture retarder and 

can assist in more uniform curing of concrete.   

 

If a vapor retarder is considered to provide additional moisture protection, special attention 

should be given to the surface curing of the slabs to minimize uneven drying of the slabs and 

associated cracking and/or slab curling.  The use of a blotter or cushion layer above the vapor 

retarder can also be considered for project specific reasons.  Please refer to ACI 302.1R96 

Guide for Concrete Floor and Slab Construction and ASTM E 1643 Standard Practice for 

Installation of Water Vapor Retarders Used in Contact with Earth or Granular Fill Under 

Concrete Slabs for additional guidance on this issue. 

 

We recommend that wherever practical, the floor slabs be isolated from the footings so 

differential settlement of the structure will not induce shear stresses on the floor slabs.  To 

minimize the crack width of any shrinkage cracks that may develop near the surface of the 

slabs, we recommend welded wire mesh reinforcement as a minimum be included in the design 
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of the floor slabs.  For maximum effectiveness, temperature and shrinkage reinforcements in 

slabs on ground should be positioned in the upper third of the slab thickness.  The Wire 

Reinforcement Institute recommends the mesh reinforcement be placed 2 inches below the 

slab surface or upper one-third of slab thickness, whichever is closer to the surface.   

 

As an alternative to steel reinforcement, polyester fibers (fiber mesh) may be used; however 

fibers should be batched/mixed at the plant and not at the site.  If fiber mesh is used, the 

structural engineer should determine the dosage quantity of fiber to be added.   

 

Adequate construction joints, contraction joints and isolation joints should also be provided in 

the slabs to reduce the impacts of cracking and shrinkage.  Please refer to ACI 302.1R96 

Guide for Concrete Floor and Slab Construction for additional information regarding concrete 

slab joint design. 

 

The above should be considered general guidance to assist the owner and design team.  

Project specific designs, plan details or other input from the Structural Engineer of Record 

should control. 

 

Pavement Design 

 

Based on information provided, typical minimum recommended pavement sections are provided 

below.  We understand the following:  

 

1. California Bearing Ratio (CBR) samples were not obtained for the proposed subgrade 

soils at these sites.  Our pavement design analyses are based on local experience and 

assumed CBR values. 

2. Our pavement design analysis is based on assumed traffic information: primarily 

automobiles. 

3. We assume that the top 2 feet of the proposed roadway subgrade will consist of select 

granular fill material containing less than 15 percent passing the No. 200 sieve. 

4. We assume that the top 2 feet of the proposed roadway subgrade will be compacted to 

at least of 98 percent maximum dry density in accordance with ASTM D1557, Modified 

Proctor Method. 

5. We assume that criteria from our previous sections entitled “Subgrade Preparation” and 

“Recommended Earthwork Specifications” will be strictly followed. 

6. We assume a minimum separation of 24 inches between the bottom of the base course 

material and the seasonal high groundwater table.  Underdrains may be used to provide 

this separation.   

 

Using the above-indicated design parameters, we have indicated a minimum pavement section 

for the roadways in the following table. 
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Minimum Flexible Pavement Section 

 

Material Type 

Parking Stalls and 

Interior Automobile 

Driveways 

Heavy Duty Truck & 

Main Entrance 

Driveways 

Surface Course Asphalt 

9.5mm 
2.0 inches 1.5 inches 

Base Course Asphalt 

19mm 
- 2.0 inches 

Graded Aggregate Base 

(GAB) 
6.0 inches 8.0 inches 

 

Due to the very clean nature of the surficial sands encountered at the site and their general lack 

of cohesion/binder material, some of the GAB may penetrate into the subgrade as it is initially 

placed to stabilize that very clean fine sand.  To minimize the loss of aggregate into the 

subgrade, the Owner may wish to consider stabilizing the top 6 inches of the subgrade by 

mixing in fine grained material (clayey sand or shell) or adding a single layer of woven 

geotextile placed between the sandy subgrade soils and the GAB material.  The decision on 

whether to stabilize the subgrade should be made on the basis of overall economy. 

 

We recommend the material chosen for Graded Aggregate Base Course be Macadam (SABC 

Type 1), Marine Limestone (SABC Type 2), or Recycled Portland Cement Concrete (SABC 

Type 3) per the SCDOT Standard Specifications for Highway Construction Section 305.  All 

aggregate material used as base course must comply with the gradation requirements 

established by the SCDOT.  Aggregate material should be compacted to at least 98 percent of 

the maximum dry density obtained in accordance with ASTM D-1557, Modified Proctor Method. 

 

The flexible pavement specifications used in roadways and parking stalls are not ideal for trash 

compactor/dumpster pick-up areas due to the heavy or repetitious loads anticipated.  We 

recommend that a rigid concrete pavement section be strongly considered for those areas.   

 

Where used, the concrete section should be at least 6 inches thick and should consist of 

concrete having a minimum 28-day compressive strength of 4,000 pounds per square inch 

(psi).  We recommend a minimum of 4 inches of compacted graded aggregate base be placed 

beneath the rigid concrete pavements.  While the aggregate base section is not part of the 

concrete pavement structural design, it is recommended for constructability of the pavement 

and for long-term performance.  For dumpster storage areas, the concrete slab area should be 

large enough to support both the dumpster and the truck used to unload the dumpster. 

 

It is important to note that the recommended pavement sections do not account for construction 

traffic.  Any pavement section or partially constructed pavement section exposed to 

construction traffic should be expected to degrade and require repair or replacement prior to 

being placed in service.  Otherwise, you may wish to construct designated haul roads within the 
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site to help avoid damaging properly constructed pavements.  ECS can provide 

recommendations for haul road pavement sections, if requested. 

 

An important consideration with the design and construction of pavements is surface and 

subsurface drainage.  Where standing water develops, either on the pavement surface or within 

the base course layer, softening of the subgrade and other problems related to the deterioration 

of the pavement can be expected.  Furthermore, good drainage should minimize the risk of the 

subgrade materials becoming saturated over a long period of time.  This is particularly 

important due to the relatively low lying nature of the site. 

 

Utility Recommendations 

 

In general, before placement of utilities, the trench excavation bottom should be visually 

approved by an ECS Engineer.  It may be necessary to undercut areas that are soft or yielding.  

The bottom of the excavations may be very wet in some areas.  This could hinder proper 

compaction of backfill materials.  Therefore, it is suggested that gravel (#57 stone) be used as 

a bedding material for a depth of at least 6 inches beneath pipe and structures.  In some areas, 

a greater thickness (12 to 24 inches) of stone underlain with a woven geotextile (Mirafi 600X or 

equivalent) may be used to provide a stable working platform.   

 

A proper dewatering and/or water barrier system (such as well points, deep wells, sump pumps, 

sock drains, sheet piling, etc.) should be installed as needed during construction.  The 

groundwater level should be maintained at a depth of at least 3 feet below the proposed 

subgrade at all times during utility construction, and through backfilling operations.  The 

dewatering system should be functioning prior to beginning excavation.  After checking 

excavations and provided that the recommended earthwork procedures are performed, the 

resulting excavation bottoms should be capable of supporting the utility.  

 

Excavation bracing or laying back of side slopes will be required during construction due to the 

depth of the proposed excavations and possible presence of buried utilities or other site 

improvements.  Typical excavation systems such as sheet piling, trench box, wales, or rakers 

may be used. The shoring system should be designed by a Professional Structural Engineer or 

a certified trench box system should be used.  Excavated material should be stockpiled away 

from the excavations, or the bracing system be designed for this additional load.  The method 

of trench excavation support and design should be the decision of the Contractor and 

excavation safety shall be the sole responsibility of the Contractor.     

 

As an alternative to a shoring system, the sides of the excavation may be temporarily sloped to 

2H:1V or flatter provided that prevailing groundwater seepage is adequately controlled.  Further 

flattening of the slopes may be required in areas that have seepage, appear unstable, or where 

extremely soft subsurface soils are exposed in the side slopes.  All run-off and drainage water 

should be directed away from the construction area.  Due to the moderate to deep invert 

elevations of some utilities, open trench excavations may be difficult.   
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Backfill materials should consist of an approved material free of organic matter and deleterious 

debris, with no rocks or lumps greater than 6 inches in diameter.  Acceptable materials include 

soils complying with ASTM D2487 soil classification groups GW, GP, GM, GC, SC, SM, SW, 

and SP.  Unacceptable soil materials are those complying with ASTM D2487 soil classification 

groups ML, MH, CL, CH, OL, OH, and PT and those materials contaminated with debris or 

organics.  Excess water in soil materials will cause soil to be deemed unacceptable regardless 

of normal classification.  Unsuitable materials removed during earthwork operations should be 

either stockpiled for later use in landscaped areas, or placed in approved disposal areas either 

on-site or off-site. 

 

Structural backfill materials should be placed in continuous lifts not exceeding 8 inches in loose 

thickness and moisture conditioned to within +/- 3 percent points of the optimum moisture 

content to facilitate proper compaction.  Utility trench backfill materials should be compacted to 

a minimum of 95 percent of the maximum dry density obtained in accordance with ASTM 

D1557, Modified Proctor Method.  At least one in-place density test shall be performed for each 

lift of fill for every 50 linear feet.  The elevation and location of the tests should be clearly 

identified and recorded at the time of fill placement. 

 

Liquefaction Potential and Seismic Site Class Determination 

 

Liquefaction is the loss of soil’s shear strength due to an increase in pore water pressure 

resulting from seismic motions.  Analytically, the potential for liquefaction is evaluated by 

comparing the soil’s cyclic resistance to the seismic demand or cyclic stress.  The seismic 

demand is a function of the level and duration of shaking, where the level of shaking is 

represented by the peak ground acceleration and the duration is represented by the magnitude 

of the earthquake.  The loss of shear strength can result in volumetric compression (i.e. 

settlement) and/or lateral displacement of the soil.  When soils susceptible to liquefaction are 

located within approximately 10 feet of the surface, ground surface disruptions (i.e., sand boils) 

are possible.  Such disruptions beneath at-grade structures would result in bearing capacity 

failure.  The net effect of the liquefaction is dependent on a few important considerations, 

including the severity of the liquefaction, the distance between the liquefiable soil and the grade 

supported construction, and the surface topography.    

 

A liquefaction analysis was performed using the proprietary LiquefyPro computer program.  Our 

liquefaction evaluation was based upon the Maximum Considered Earthquake (MCE) 

prescribed by the 2012 International Building Code (IBC 2012) and soils encountered in the 

borings.  Our analysis considered a design earthquake having a magnitude (Mw) of 7.3 and 

peak ground acceleration (PGAM) of 0.289g.  This peak ground acceleration was adjusted for 

effects associated with a Seismic Site Class “D”.   

 

The IBC 2012 classifies sites with the potential for liquefaction as a Seismic Site Class “F”.  

Based on soils encountered in the borings, the use of a Site Class “D” at this site is allowed by 

the IBC 2012 for structures with a fundamental period less than or equal to 0.5 seconds and the 

risks associated with liquefaction are considered in the design of the project.  The structure 
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fundamental periods should be confirmed by the Structural Engineer of Record.  If fundamental 

periods are greater than 0.5 seconds, a site specific seismic hazard analysis will be required for 

the site.      

 

The following section includes results of our liquefaction analysis.  Our analysis indicates that 

sands encountered at various depths below the existing ground surface have the potential to 

liquefy during the design seismic event.  Based on our analysis, at-grade  structures  such  

as  parking,  slabs,  and shallow foundations  could  potentially  settle  on  the  order  of  

about 4 inches  during  and immediately following the design seismic event.  This 

settlement would result from volumetric compression of the liquefiable sand layers which occurs 

as seismically-induced excess soil pore water pressures dissipate.  We estimate differential 

settlement magnitudes of 50 to 100 percent of the total.  The results of the liquefaction analysis 

for Boring B-2 are included in the Appendix.   

 

We recommend that you consult with your Structural Engineer of Record to determine if 

the estimates of settlement are tolerable.  If the structure cannot be designed to tolerate this 

movement, liquefaction mitigation measures should be considered.  Liquefaction 

mitigation/ground improvement options typically include vibro-replacement, aggregate pier 

systems, or earthquake drains.  Developing specific recommendations for liquefaction 

mitigation strategies or alternatives is beyond the scope of our services.  However, we would be 

pleased to assist you and the design team with evaluating such alternatives, as appropriate. 

 

Additional Considerations 

 

Exposure to the environment may weaken the soils at the footing bearing level if the foundation 

excavations remain open for too long a time.  Therefore, foundation concrete should be placed 

the same day that excavations are dug.  If surface water intrusion or exposure softens the 

bearing soils, the softened soils must be removed from the foundation excavation bottom 

immediately prior to placement of concrete.  If the excavation must remain open overnight, or if 

rainfall becomes imminent while the bearing soils are exposed, we recommend that the 

foundations be covered or otherwise protected. 

 

Positive site drainage should be maintained during earthwork operations, which should help 

maintain the integrity of the soil.  Placement of fill on the near surface soils, which have become 

saturated, could be very difficult.  When wet, these soils will degrade quickly with disturbance 

from contractor operations and will be extremely difficult to stabilize for fill placement. 

 

The surface of the site should be kept properly graded in order to enhance drainage of the 

surface water away from the proposed structure areas during the construction phase.  We 

recommend that an attempt be made to enhance the natural drainage without interrupting its 

pattern.  

 

The surficial soils contain fines, which are considered moderately erodible.  All erosion and 

sedimentation shall be controlled in accordance with Best Management Practices and current 
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County and State NPDES requirements.  At the appropriate time, we would be pleased to 

provide a proposal for conducting construction materials testing and NPDES services. 

 

 

CLOSING 

 

Our professional services have been performed, our findings obtained, and our 

recommendations prepared in accordance with generally accepted geotechnical engineering 

principles and practices.  ECS is not responsible for the conclusions, opinions or 

recommendations made by others based on these data.  No third party is given the right to rely 

on this report without express written permission.  The use of this report, in whole or in part, 

without the written permission of ECS, is done so at the user’s sole risk.   

 

ECS should be given the opportunity to review the final drawings and site plans for this project 

to determine if changes to the recommendations outlined in this report are needed.  ECS 

should be retained to provide testing services and observation during grading and foundation 

construction.  If ECS is not retained for this extension of the field exploration, we cannot be 

responsible for the performance of the foundations or site improvements.  We would be pleased 

to provide an estimated cost for these services at the appropriate time. 

 

The scope of services for this study does not include environmental assessment or 

investigation for the presence or absence of wetlands, hazardous or toxic materials in the soil, 

groundwater, or groundwater within or beyond the site studied.  Any statements in this report 

regarding odors, staining of soils, or other unusual conditions observed are strictly for the 

information of our client. 

ATTACHMENT J



 
 
 
 
 
 

Appendix I 
 

ATTACHMENT J



SITE LOCATION DIAGRAM Figure 
No.:

1
REPORT OF GEOTECHNICAL EXPLORATION

Project No.:

23:2824

Spinnaker Resort Welcome Center

Hilton Head Island, SC
NOT TO SCALE

Reference: USGS Quadrangle Date: 3/2016

N

Approximate 

Site Location

ATTACHMENT J



N
O

R
T

H

B-1

B-2

B-3

HA-3

HA-2

HA-1

P-1

P-2

LEGEND
Approximate SPT Boring Location

B-X SPT Boring Designation

Approximate Hand Auger Location

HA-X Hand Auger Designation

Approximate Perc Test/SHWT Location

P-X Perc Test/SHWT Designation

50 504030201025 0

Graphic Scale 1"=50'

Approximate Hand Auger/WDCP Location

B-X Hand Auger/WDCP Designation

JOB NO.

Figure No.:

DRAWN

APPR.

SCALE

REVISIONS

R
E

F
E

R
E

N
C

E
:

P
R

E
P

A
R

E
D

 F
O

R
:

F
IG

U
R

E
 N

A
M

E
:

P
R

O
J
E

C
T

:

3/2016

S
p
in

n
a

k
e

r 
R

e
s
o

rt
 W

e
lc

o
m

e
 C

e
n

te
r

H
ilt

o
n
 H

e
a

d
 I
s
la

n
d
, 

S
C

A
lli

a
n

c
e
 C

o
n
s
u

lt
in

g
 E

n
g

in
e
e

rs
, 
In

c
.

T
E

S
T

 L
O

C
A

T
IO

N
 P

L
A

N

C
o

n
c
e
p

tu
a

l 
S

it
e

 P
la

n
D

a
te

d
 0

1
-2

7
-1

6
P

ro
v
id

e
d

 b
y
 A

lli
a

n
c
e

 C
o

n
s
u

lt
in

g
 E

n
g

in
e

e
rs

, 
In

c
.

23:2824

1"=50'

MRM

RLG

2

3/2016

ATTACHMENT J



 
 
 
 
 
 

Appendix II 
 

ATTACHMENT J



 
UNIFIED SOIL CLASSIFICATION SYSTEM (ASTM D 2487) 

 
Major Divisions Group 

Symbols Typical Names Laboratory Classification Criteria 
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GC 

 
Clayey gravels, gravel-sand-
clay mixtures 

 
Atterberg limits below “A” line 
or P.I. less than 7 

 
 
 
 
Above “A” line with P.I. 
between 4 and 7 are 
borderline cases requiring 
use of dual symbols 
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Atterberg limits above “A” line 
with P.I. greater than 7 

 
 
 
 
Limits plotting in CL-ML 
zone with P.I. between 4 
and 7 are borderline 
cases requiring use of 
dual symbols 

ML 

Inorganic silts and very fine 
sands, rock flour, silty or 
clayey fine sands, or clayey 
silts with slight plasticity 

CL 

Inorganic clays of low to 
medium plasticity, gravelly 
clays, sandy clays, silty clays, 
lean clays 
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OL 
Organic silts and organic silty 
clays of low plasticity 

MH 

Inorganic silts, micaceous or 
diatomaceous fine sandy or 
silty soils, elastic silts 

CH 

 
Inorganic clays of high 
plasticity, fat clays 
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Peat and other highly organic 
soils 
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a Division of GM and SM groups into subdivisions of d and u are for roads and airfields only.  Subdivision is based on Atterberg limits; suffix d used when 
L.L. is 28 or less and the P.I. is 6 or less; the suffix u used when L.L. is greater than 28. 
b Borderline classifications, used for soils possessing characteristics of two groups, are designated by combinations of group symbols.  For example:  
GW-GC,well-graded gravel-sand mixture with clay binder.      (From Table 2.16 - Winterkorn and Fang, 1975) 
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REFERENCE NOTES FOR BORING LOGS 
 
 
I. Drilling Sampling Symbols 
 

SS Split Spoon Sampler ST Shelby Tube Sampler 
RC Rock Core, NX, BX, AX PM Pressuremeter 
DC Dutch Cone Penetrometer RD Rock Bit Drilling 
BS Bulk Sample of Cuttings PA Power Auger (no sample) 
HSA Hollow Stem Auger WS Wash sample 
REC Rock Sample Recovery % RQD Rock Quality Designation % 

 
II. Correlation of Penetration Resistances to Soil Properties 

Standard Penetration (blows/ft) refers to the blows per foot of a 140 lb. hammer falling 30 
inches on a 2-inch OD split-spoon sampler, as specified in ASTM D 1586.  The blow count is 
commonly referred to as the N-value. 

A. Non-Cohesive Soils (Silt, Sand, Gravel and Combinations) 

Density Relative Properties 
Under 4 blows/ft Very Loose Adjective Form 12% to 49% 
5 to 10 blows/ft Loose With 5% to 12% 

11 to 30 blows/ft Medium Dense   
31 to 50 blows/ft Dense   
Over 51 blows/ft Very Dense   

 
Particle Size Identification 

Boulders 8 inches or larger 
Cobbles 3 to 8 inches 
Gravel                   Coarse 1 to 3 inches 
                              Medium ½ to 1 inch 
                              Fine ¼ to ½ inch 
Sand                      Coarse 2.00 mm to ¼ inch (dia. of lead pencil) 
                              Medium 0.42 to 2.00 mm (dia. of broom straw) 
                              Fine 0.074 to 0.42 mm (dia. of human hair) 
Silt and Clay 0.0 to 0.074 mm (particles cannot be seen) 

 
B. Cohesive Soils (Clay, Silt, and Combinations) 

Blows/ft Consistency 
Unconfined 

Comp. Strength 
Qp (tsf) 

Degree of 
Plasticity 

Plasticity 
Index 

Under 2 Very Soft Under 0.25 None to slight 0 – 4 
3 to 4 Soft 0.25-0.49 Slight 5 – 7 
5 to 8 Medium Stiff 0.50-0.99 Medium 8 – 22 

9 to 15 Stiff 1.00-1.99 High to Very High Over 22 
16 to 30 Very Stiff 2.00-3.00   
31 to 50 Hard 4.00–8.00   
Over 51 Very Hard Over 8.00   

 
III. Water Level Measurement Symbols 
 

WL  Water Level   BCR Before Casing Removal  DCI Dry Cave-In 
WS  While Sampling   ACR After Casing Removal  WCI Wet Cave-In 
WD  While Drilling         Est. Groundwater Level  Est. Seasonal High GWT 

 
The water levels are those levels actually measured in the borehole at the times indicated by the 
symbol.  The measurements are relatively reliable when augering, without adding fluids, in a granular 
soil.  In clay and plastic silts, the accurate determination of water levels may require several days for 
the water level to stabilize.  In such cases, additional methods of measurement are generally applied. 
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(SP) SAND, Contains Roots, Gray to Brown,
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CLIENT

Alliance Consulting Engineers, Inc.

JOB #

23:2824

BORING #

B-2

SHEET

PROJECT NAME

Spinnaker Resort Welcome Center

ARCHITECT-ENGINEER

SITE LOCATION

Waterside Drive, Hilton Head Island, Beaufort County, SC
NORTHING EASTING STATION

CONTINUED ON NEXT PAGE. 
THE STRATIFICATION LINES REPRESENT THE APPROXIMATE BOUNDARY LINES BETWEEN SOIL TYPES. IN-SITU THE TRANSITION MAY BE GRADUAL.

WL  4.5' WS WD BORING STARTED 02/24/16 CAVE IN DEPTH

WL(BCR) WL(ACR) BORING COMPLETED 02/24/16 HAMMER TYPE Manual

WL RIG Diedrich D-50 FOREMAN C.M. DRILLING METHOD Mud RotaryDRILLING METHOD Mud Rotary
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END OF BORING @ 60'
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Alliance Consulting Engineers, Inc.

JOB #

23:2824

BORING #

B-2

SHEET

PROJECT NAME

Spinnaker Resort Welcome Center

ARCHITECT-ENGINEER

SITE LOCATION

Waterside Drive, Hilton Head Island, Beaufort County, SC
NORTHING EASTING STATION

THE STRATIFICATION LINES REPRESENT THE APPROXIMATE BOUNDARY LINES BETWEEN SOIL TYPES. IN-SITU THE TRANSITION MAY BE GRADUAL.

WL  4.5' WS WD BORING STARTED 02/24/16 CAVE IN DEPTH

WL(BCR) WL(ACR) BORING COMPLETED 02/24/16 HAMMER TYPE Manual

WL RIG Diedrich D-50 FOREMAN C.M. DRILLING METHOD Mud RotaryDRILLING METHOD Mud Rotary
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Alliance Consulting Engineers, Inc.
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Spinnaker Resort Welcome Center

ARCHITECT-ENGINEER

SITE LOCATION

Waterside Drive, Hilton Head Island, Beaufort County, SC
NORTHING EASTING STATION

THE STRATIFICATION LINES REPRESENT THE APPROXIMATE BOUNDARY LINES BETWEEN SOIL TYPES. IN-SITU THE TRANSITION MAY BE GRADUAL.
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(SP) SAND, Contains Roots, Gray, Moist to Wet

END OF HAND AUGER @ 2.5'

E

PROJECT NAME:

Spinnaker Resort Welcome Center

HAND AUGER #

B-1
CLIENT:

Alliance Consulting Engineers, Inc.

JOB #:

23:2824

SURFACE
ELEVATION

8
LOCATION:
Waterside Drive, Hilton Head Island, Beaufort

County, SC

ARCH./ENG:

DESCRIPTION OF MATERIAL

REMARKS:

THE STRATIFICATION LINES REPRESENT THE APPROXIMATE BOUNDARY LINES BETWEEN SOIL TYPES. IN-SITU THE TRANSITION MAY BE GRADUAL.

GROUND WATER: While Drilling            After Drilling              EXCAVATION EFFORT:   E - EASY   M - MEDIUM   D - DIFFICULT   VD - VERY DIFFICULT

ECS REP.:
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DATE:

02/24/16

UNITS: Cave-in Depth:

2.5'

Groundwater Before Drilling:
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END OF HAND AUGER @ 3.5'
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Spinnaker Resort Welcome Center

HAND AUGER #

HA-1
CLIENT:

Alliance Consulting Engineers, Inc.

JOB #:

23:2824

SURFACE
ELEVATION

8
LOCATION:
Waterside Drive, Hilton Head Island, Beaufort

County, SC

ARCH./ENG:

DESCRIPTION OF MATERIAL

REMARKS:

THE STRATIFICATION LINES REPRESENT THE APPROXIMATE BOUNDARY LINES BETWEEN SOIL TYPES. IN-SITU THE TRANSITION MAY BE GRADUAL.

GROUND WATER: While Drilling            After Drilling              EXCAVATION EFFORT:   E - EASY   M - MEDIUM   D - DIFFICULT   VD - VERY DIFFICULT

ECS REP.:

MM

DATE:

02/20/16

UNITS: Cave-in Depth:

3.5'

Groundwater Before Drilling:

1'

Groundwater:

DEPTH
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NO.
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Spinnaker Resort Welcome Center

HAND AUGER #
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Alliance Consulting Engineers, Inc.

JOB #:

23:2824

SURFACE
ELEVATION

10
LOCATION:
Waterside Drive, Hilton Head Island, Beaufort

County, SC

ARCH./ENG:

DESCRIPTION OF MATERIAL

REMARKS:

THE STRATIFICATION LINES REPRESENT THE APPROXIMATE BOUNDARY LINES BETWEEN SOIL TYPES. IN-SITU THE TRANSITION MAY BE GRADUAL.

GROUND WATER: While Drilling            After Drilling              EXCAVATION EFFORT:   E - EASY   M - MEDIUM   D - DIFFICULT   VD - VERY DIFFICULT

ECS REP.:

MM

DATE:

02/20/16

UNITS: Cave-in Depth: Groundwater Before Drilling:

3.4'

Groundwater:

DEPTH
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NO.
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Alliance Consulting Engineers, Inc.

JOB #:

23:2824

SURFACE
ELEVATION

11
LOCATION:
Waterside Drive, Hilton Head Island, Beaufort

County, SC

ARCH./ENG:

DESCRIPTION OF MATERIAL

REMARKS:

THE STRATIFICATION LINES REPRESENT THE APPROXIMATE BOUNDARY LINES BETWEEN SOIL TYPES. IN-SITU THE TRANSITION MAY BE GRADUAL.

GROUND WATER: While Drilling            After Drilling              EXCAVATION EFFORT:   E - EASY   M - MEDIUM   D - DIFFICULT   VD - VERY DIFFICULT

ECS REP.:

MM

DATE:

02/20/16

UNITS: Cave-in Depth: Groundwater Before Drilling:

3'

Groundwater:
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Spinnaker Resort Welcome Center

HAND AUGER #
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Alliance Consulting Engineers, Inc.

JOB #:

23:2824

SURFACE
ELEVATION

9.5
LOCATION:
Waterside Drive, Hilton Head Island, Beaufort

County, SC

ARCH./ENG:

DESCRIPTION OF MATERIAL

REMARKS:

THE STRATIFICATION LINES REPRESENT THE APPROXIMATE BOUNDARY LINES BETWEEN SOIL TYPES. IN-SITU THE TRANSITION MAY BE GRADUAL.

GROUND WATER: While Drilling            After Drilling              EXCAVATION EFFORT:   E - EASY   M - MEDIUM   D - DIFFICULT   VD - VERY DIFFICULT

ECS REP.:

MM

DATE:

02/20/16

UNITS: Cave-in Depth: Groundwater Before Drilling:

DRY

Groundwater:

DEPTH
(FT.)

ELEV.
(FT.)

EXCAV.
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QP

(TSF)
SAMPLE

NO.

MOIST.
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(%)
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PROJECT NAME:

Spinnaker Resort Welcome Center

HAND AUGER #

P-2
CLIENT:

Alliance Consulting Engineers, Inc.

JOB #:

23:2824

SURFACE
ELEVATION

10
LOCATION:
Waterside Drive, Hilton Head Island, Beaufort

County, SC

ARCH./ENG:

DESCRIPTION OF MATERIAL

REMARKS:

THE STRATIFICATION LINES REPRESENT THE APPROXIMATE BOUNDARY LINES BETWEEN SOIL TYPES. IN-SITU THE TRANSITION MAY BE GRADUAL.

GROUND WATER: While Drilling            After Drilling              EXCAVATION EFFORT:   E - EASY   M - MEDIUM   D - DIFFICULT   VD - VERY DIFFICULT

ECS REP.:

MM

DATE:

02/20/16

UNITS: Cave-in Depth: Groundwater Before Drilling:

DRY

Groundwater:

DEPTH
(FT.)

ELEV.
(FT.)

EXCAV.
EFFORT

DCP
QP

(TSF)
SAMPLE

NO.

MOIST.
CONT.

(%)
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WILDCAT DYNAMIC CONE LOG Page 1 of  2

ECS Southeast, LLC

1306 Heidt Ave., Suite A PROJECT NUMBER: 23:2824

Savannah, GA 31408 DATE STARTED: 02-24-2016

DATE COMPLETED: 02-24-2016

HOLE #: B-1

CREW: WB/JT SURFACE ELEVATION: 8

PROJECT: Spinnaker Resort Welcome Center WATER ON COMPLETION: 2'

ADDRESS: Waterside Drive HAMMER WEIGHT: 35 lbs.

LOCATION: Hilton Head Island, SC CONE AREA: 10 sq. cm

BLOWS RESISTANCE GRAPH OF CONE RESISTANCE            TESTED CONSISTENCY

DEPTH PER 10 cm Kg/cm²  0             50            100            150 N' NON-COHESIVE COHESIVE

- 4 17.8 ••••• 5 LOOSE MEDIUM STIFF

- 5 22.2 •••••• 6 LOOSE MEDIUM STIFF

-              1 ft 7 31.1 ••••••••• 8 LOOSE MEDIUM STIFF

- 7 31.1 ••••••••• 8 LOOSE MEDIUM STIFF

- 7 31.1 ••••••••• 8 LOOSE MEDIUM STIFF

-              2 ft 9 40.0 ••••••••••• 11 MEDIUM DENSE STIFF

- 10 44.4 •••••••••••• 12 MEDIUM DENSE STIFF

- 12 53.3 ••••••••••••••• 15 MEDIUM DENSE STIFF

-              3 ft 17 75.5 ••••••••••••••••••••• 21 MEDIUM DENSE VERY STIFF

-  1 m 18 79.9 ••••••••••••••••••••••• 22 MEDIUM DENSE VERY STIFF

- 29 111.9 •••••••••••••••••••••••••••••••• 25+ DENSE HARD

-              4 ft 26 100.4 ••••••••••••••••••••••••••••• 25+ MEDIUM DENSE VERY STIFF

- 27 104.2 •••••••••••••••••••••••••••••• 25+ MEDIUM DENSE VERY STIFF

- 34 131.2 •••••••••••••••••••••••••••••••••••••• 25+ DENSE HARD

-              5 ft 36 139.0 •••••••••••••••••••••••••••••••••••••••• 25+ DENSE HARD

- 30 115.8 ••••••••••••••••••••••••••••••••• 25+ DENSE HARD

- 28 108.1 ••••••••••••••••••••••••••••••• 25+ MEDIUM DENSE VERY STIFF

-              6 ft 36 139.0 •••••••••••••••••••••••••••••••••••••••• 25+ DENSE HARD

- 28 108.1 ••••••••••••••••••••••••••••••• 25+ MEDIUM DENSE VERY STIFF

-  2 m 21 81.1 ••••••••••••••••••••••• 23 MEDIUM DENSE VERY STIFF

-              7 ft 25 85.5 •••••••••••••••••••••••• 24 MEDIUM DENSE VERY STIFF

- 25 85.5 •••••••••••••••••••••••• 24 MEDIUM DENSE VERY STIFF

- 30 102.6 ••••••••••••••••••••••••••••• 25+ MEDIUM DENSE VERY STIFF

-              8 ft 26 88.9 ••••••••••••••••••••••••• 25 MEDIUM DENSE VERY STIFF

- 27 92.3 •••••••••••••••••••••••••• 25+ MEDIUM DENSE VERY STIFF

- 24 82.1 ••••••••••••••••••••••• 23 MEDIUM DENSE VERY STIFF

-              9 ft 29 99.2 •••••••••••••••••••••••••••• 25+ MEDIUM DENSE VERY STIFF

- 33 112.9 •••••••••••••••••••••••••••••••• 25+ DENSE HARD

- 32 109.4 ••••••••••••••••••••••••••••••• 25+ DENSE HARD

-  3 m    10 ft 27 92.3 •••••••••••••••••••••••••• 25+ MEDIUM DENSE VERY STIFF

- 33 101.0 ••••••••••••••••••••••••••••• 25+ MEDIUM DENSE VERY STIFF

- 31 94.9 ••••••••••••••••••••••••••• 25+ MEDIUM DENSE VERY STIFF

- 33 101.0 ••••••••••••••••••••••••••••• 25+ MEDIUM DENSE VERY STIFF

-            11 ft 24 73.4 ••••••••••••••••••••• 20 MEDIUM DENSE VERY STIFF

- 26 79.6 ••••••••••••••••••••••• 22 MEDIUM DENSE VERY STIFF

- 21 64.3 •••••••••••••••••• 18 MEDIUM DENSE VERY STIFF

-            12 ft 18 55.1 ••••••••••••••• 15 MEDIUM DENSE STIFF

- 21 64.3 •••••••••••••••••• 18 MEDIUM DENSE VERY STIFF

- 25 76.5 •••••••••••••••••••••• 21 MEDIUM DENSE VERY STIFF

-  4 m    13 ft 21 64.3 •••••••••••••••••• 18 MEDIUM DENSE VERY STIFF
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HOLE #: B-1 WILDCAT DYNAMIC CONE LOG Page 2 of  2

PROJECT: Spinnaker Resort Welcome Center PROJECT NUMBER: 23:2824

BLOWS RESISTANCE GRAPH OF CONE RESISTANCE            TESTED CONSISTENCY

DEPTH PER 10 cm Kg/cm²  0             50            100            150 N' NON-COHESIVE COHESIVE

- 22 60.9 ••••••••••••••••• 17 MEDIUM DENSE VERY STIFF

- 22 60.9 ••••••••••••••••• 17 MEDIUM DENSE VERY STIFF

-            14 ft 29 80.3 ••••••••••••••••••••••• 22 MEDIUM DENSE VERY STIFF

- 15 41.6 •••••••••••• 11 MEDIUM DENSE STIFF

- 12 33.2 ••••••••• 9 LOOSE STIFF

-            15 ft 11 30.5 •••••••• 8 LOOSE MEDIUM STIFF

- END OF WDCP TEST @ 15'-1"

-

-            16 ft

-  5 m

-

-            17 ft

-

-

-            18 ft

-

-

-            19 ft

-

-  6 m

-            20 ft

-

-

-            21 ft

-

-

-            22 ft

-

-

-  7 m    23 ft

-

-

-            24 ft

-

-

-            25 ft

-

-

-            26 ft

-  8 m

-

-            27 ft

-

-

-            28 ft

-

-

-            29 ft

-

-  9 m
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B-2
S-3 4.00 - 6.00 26.9 SP 1.2
S-8 23.50 - 25.00 29.3 SP-SM 8.8
S-10 33.50 - 35.00 50.6 SM 42.8
S-14 53.50 - 55.00 38.8 SM 45.2

P-1
S-1 1.00 - 1.33 20.3 SP 0.8

P-2
S-1 1.67 - 2.00 5.5 SP 0.8

Laboratory Testing Summary

Notes: 1. ASTM D 2216, 2. ASTM D 2487, 3. ASTM D 4318, 4. ASTM D 1140, 5. See test reports for test method, 6. See test reports for test method

Definitions: MC: Moisture Content, Soil Type: USCS (Unified Soil Classification System), LL: Liquid Limit, PL: Plastic Limit, PI: Plasticity Index, CBR: California Bearing Ratio, OC: Organic Content (ASTM D 2974)

Project No. 23:2824

Project Name: Spinnaker Resort Welcome Center

PM: Matt Mooney

PE: Robert Goehring

Printed On: Wednesday, March 02, 2016

Sample
Source

Sample
Number

Depth
(feet)

MC1
(%)

Soil
Type2 LL

Atterberg Limits3

PL PI

Percent
Passing
No. 200
Sieve4

Maximum
Density

(pcf)

Moisture - Density (Corr.)5

Optimum
Moisture

(%)

CBR
Value6 Other

Page 1 of 1
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Preface
Soil surveys contain information that affects land use planning in survey areas. They
highlight soil limitations that affect various land uses and provide information about
the properties of the soils in the survey areas. Soil surveys are designed for many
different users, including farmers, ranchers, foresters, agronomists, urban planners,
community officials, engineers, developers, builders, and home buyers. Also,
conservationists, teachers, students, and specialists in recreation, waste disposal,
and pollution control can use the surveys to help them understand, protect, or enhance
the environment.

Various land use regulations of Federal, State, and local governments may impose
special restrictions on land use or land treatment. Soil surveys identify soil properties
that are used in making various land use or land treatment decisions. The information
is intended to help the land users identify and reduce the effects of soil limitations on
various land uses. The landowner or user is responsible for identifying and complying
with existing laws and regulations.

Although soil survey information can be used for general farm, local, and wider area
planning, onsite investigation is needed to supplement this information in some cases.
Examples include soil quality assessments (http://www.nrcs.usda.gov/wps/portal/
nrcs/main/soils/health/) and certain conservation and engineering applications. For
more detailed information, contact your local USDA Service Center (http://
offices.sc.egov.usda.gov/locator/app?agency=nrcs) or your NRCS State Soil
Scientist (http://www.nrcs.usda.gov/wps/portal/nrcs/detail/soils/contactus/?
cid=nrcs142p2_053951).

Great differences in soil properties can occur within short distances. Some soils are
seasonally wet or subject to flooding. Some are too unstable to be used as a
foundation for buildings or roads. Clayey or wet soils are poorly suited to use as septic
tank absorption fields. A high water table makes a soil poorly suited to basements or
underground installations.

The National Cooperative Soil Survey is a joint effort of the United States Department
of Agriculture and other Federal agencies, State agencies including the Agricultural
Experiment Stations, and local agencies. The Natural Resources Conservation
Service (NRCS) has leadership for the Federal part of the National Cooperative Soil
Survey.

Information about soils is updated periodically. Updated information is available
through the NRCS Web Soil Survey, the site for official soil survey information.

The U.S. Department of Agriculture (USDA) prohibits discrimination in all its programs
and activities on the basis of race, color, national origin, age, disability, and where
applicable, sex, marital status, familial status, parental status, religion, sexual
orientation, genetic information, political beliefs, reprisal, or because all or a part of an
individual's income is derived from any public assistance program. (Not all prohibited
bases apply to all programs.) Persons with disabilities who require alternative means
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for communication of program information (Braille, large print, audiotape, etc.) should
contact USDA's TARGET Center at (202) 720-2600 (voice and TDD). To file a
complaint of discrimination, write to USDA, Director, Office of Civil Rights, 1400
Independence Avenue, S.W., Washington, D.C. 20250-9410 or call (800) 795-3272
(voice) or (202) 720-6382 (TDD). USDA is an equal opportunity provider and
employer.
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How Soil Surveys Are Made
Soil surveys are made to provide information about the soils and miscellaneous areas
in a specific area. They include a description of the soils and miscellaneous areas and
their location on the landscape and tables that show soil properties and limitations
affecting various uses. Soil scientists observed the steepness, length, and shape of
the slopes; the general pattern of drainage; the kinds of crops and native plants; and
the kinds of bedrock. They observed and described many soil profiles. A soil profile is
the sequence of natural layers, or horizons, in a soil. The profile extends from the
surface down into the unconsolidated material in which the soil formed or from the
surface down to bedrock. The unconsolidated material is devoid of roots and other
living organisms and has not been changed by other biological activity.

Currently, soils are mapped according to the boundaries of major land resource areas
(MLRAs). MLRAs are geographically associated land resource units that share
common characteristics related to physiography, geology, climate, water resources,
soils, biological resources, and land uses (USDA, 2006). Soil survey areas typically
consist of parts of one or more MLRA.

The soils and miscellaneous areas in a survey area occur in an orderly pattern that is
related to the geology, landforms, relief, climate, and natural vegetation of the area.
Each kind of soil and miscellaneous area is associated with a particular kind of
landform or with a segment of the landform. By observing the soils and miscellaneous
areas in the survey area and relating their position to specific segments of the
landform, a soil scientist develops a concept, or model, of how they were formed. Thus,
during mapping, this model enables the soil scientist to predict with a considerable
degree of accuracy the kind of soil or miscellaneous area at a specific location on the
landscape.

Commonly, individual soils on the landscape merge into one another as their
characteristics gradually change. To construct an accurate soil map, however, soil
scientists must determine the boundaries between the soils. They can observe only
a limited number of soil profiles. Nevertheless, these observations, supplemented by
an understanding of the soil-vegetation-landscape relationship, are sufficient to verify
predictions of the kinds of soil in an area and to determine the boundaries.

Soil scientists recorded the characteristics of the soil profiles that they studied. They
noted soil color, texture, size and shape of soil aggregates, kind and amount of rock
fragments, distribution of plant roots, reaction, and other features that enable them to
identify soils. After describing the soils in the survey area and determining their
properties, the soil scientists assigned the soils to taxonomic classes (units).
Taxonomic classes are concepts. Each taxonomic class has a set of soil
characteristics with precisely defined limits. The classes are used as a basis for
comparison to classify soils systematically. Soil taxonomy, the system of taxonomic
classification used in the United States, is based mainly on the kind and character of
soil properties and the arrangement of horizons within the profile. After the soil
scientists classified and named the soils in the survey area, they compared the
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individual soils with similar soils in the same taxonomic class in other areas so that
they could confirm data and assemble additional data based on experience and
research.

The objective of soil mapping is not to delineate pure map unit components; the
objective is to separate the landscape into landforms or landform segments that have
similar use and management requirements. Each map unit is defined by a unique
combination of soil components and/or miscellaneous areas in predictable
proportions. Some components may be highly contrasting to the other components of
the map unit. The presence of minor components in a map unit in no way diminishes
the usefulness or accuracy of the data. The delineation of such landforms and
landform segments on the map provides sufficient information for the development of
resource plans. If intensive use of small areas is planned, onsite investigation is
needed to define and locate the soils and miscellaneous areas.

Soil scientists make many field observations in the process of producing a soil map.
The frequency of observation is dependent upon several factors, including scale of
mapping, intensity of mapping, design of map units, complexity of the landscape, and
experience of the soil scientist. Observations are made to test and refine the soil-
landscape model and predictions and to verify the classification of the soils at specific
locations. Once the soil-landscape model is refined, a significantly smaller number of
measurements of individual soil properties are made and recorded. These
measurements may include field measurements, such as those for color, depth to
bedrock, and texture, and laboratory measurements, such as those for content of
sand, silt, clay, salt, and other components. Properties of each soil typically vary from
one point to another across the landscape.

Observations for map unit components are aggregated to develop ranges of
characteristics for the components. The aggregated values are presented. Direct
measurements do not exist for every property presented for every map unit
component. Values for some properties are estimated from combinations of other
properties.

While a soil survey is in progress, samples of some of the soils in the area generally
are collected for laboratory analyses and for engineering tests. Soil scientists interpret
the data from these analyses and tests as well as the field-observed characteristics
and the soil properties to determine the expected behavior of the soils under different
uses. Interpretations for all of the soils are field tested through observation of the soils
in different uses and under different levels of management. Some interpretations are
modified to fit local conditions, and some new interpretations are developed to meet
local needs. Data are assembled from other sources, such as research information,
production records, and field experience of specialists. For example, data on crop
yields under defined levels of management are assembled from farm records and from
field or plot experiments on the same kinds of soil.

Predictions about soil behavior are based not only on soil properties but also on such
variables as climate and biological activity. Soil conditions are predictable over long
periods of time, but they are not predictable from year to year. For example, soil
scientists can predict with a fairly high degree of accuracy that a given soil will have
a high water table within certain depths in most years, but they cannot predict that a
high water table will always be at a specific level in the soil on a specific date.

After soil scientists located and identified the significant natural bodies of soil in the
survey area, they drew the boundaries of these bodies on aerial photographs and
identified each as a specific map unit. Aerial photographs show trees, buildings, fields,
roads, and rivers, all of which help in locating boundaries accurately.

Custom Soil Resource Report
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Soil Map
The soil map section includes the soil map for the defined area of interest, a list of soil
map units on the map and extent of each map unit, and cartographic symbols
displayed on the map. Also presented are various metadata about data used to
produce the map, and a description of each soil map unit.
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MAP LEGEND MAP INFORMATION

Area of Interest (AOI)
Area of Interest (AOI)

Soils
Soil Map Unit Polygons

Soil Map Unit Lines

Soil Map Unit Points

Special Point Features
Blowout

Borrow Pit

Clay Spot

Closed Depression

Gravel Pit

Gravelly Spot

Landfill

Lava Flow

Marsh or swamp

Mine or Quarry

Miscellaneous Water

Perennial Water

Rock Outcrop

Saline Spot

Sandy Spot

Severely Eroded Spot

Sinkhole

Slide or Slip

Sodic Spot

Spoil Area

Stony Spot

Very Stony Spot

Wet Spot

Other

Special Line Features

Water Features
Streams and Canals

Transportation
Rails

Interstate Highways

US Routes

Major Roads

Local Roads

Background
Aerial Photography

The soil surveys that comprise your AOI were mapped at 1:20,000.

Warning: Soil Map may not be valid at this scale.

Enlargement of maps beyond the scale of mapping can cause
misunderstanding of the detail of mapping and accuracy of soil line
placement. The maps do not show the small areas of contrasting
soils that could have been shown at a more detailed scale.

Please rely on the bar scale on each map sheet for map
measurements.

Source of Map:  Natural Resources Conservation Service
Web Soil Survey URL:  http://websoilsurvey.nrcs.usda.gov
Coordinate System:  Web Mercator (EPSG:3857)

Maps from the Web Soil Survey are based on the Web Mercator
projection, which preserves direction and shape but distorts
distance and area. A projection that preserves area, such as the
Albers equal-area conic projection, should be used if more accurate
calculations of distance or area are required.

This product is generated from the USDA-NRCS certified data as of
the version date(s) listed below.

Soil Survey Area:  Beaufort County, South Carolina
Survey Area Data:  Version 11, Sep 29, 2015

Soil map units are labeled (as space allows) for map scales 1:50,000
or larger.

Date(s) aerial images were photographed:  Mar 1, 2010—Jan 15,
2012

The orthophoto or other base map on which the soil lines were
compiled and digitized probably differs from the background
imagery displayed on these maps. As a result, some minor shifting
of map unit boundaries may be evident.

Custom Soil Resource Report
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Map Unit Legend

Beaufort County, South Carolina (SC013)

Map Unit Symbol Map Unit Name Acres in AOI Percent of AOI

Fb Fripp-Baratari complex 0.8 100.0%

Totals for Area of Interest 0.8 100.0%

Map Unit Descriptions
The map units delineated on the detailed soil maps in a soil survey represent the soils
or miscellaneous areas in the survey area. The map unit descriptions, along with the
maps, can be used to determine the composition and properties of a unit.

A map unit delineation on a soil map represents an area dominated by one or more
major kinds of soil or miscellaneous areas. A map unit is identified and named
according to the taxonomic classification of the dominant soils. Within a taxonomic
class there are precisely defined limits for the properties of the soils. On the landscape,
however, the soils are natural phenomena, and they have the characteristic variability
of all natural phenomena. Thus, the range of some observed properties may extend
beyond the limits defined for a taxonomic class. Areas of soils of a single taxonomic
class rarely, if ever, can be mapped without including areas of other taxonomic
classes. Consequently, every map unit is made up of the soils or miscellaneous areas
for which it is named and some minor components that belong to taxonomic classes
other than those of the major soils.

Most minor soils have properties similar to those of the dominant soil or soils in the
map unit, and thus they do not affect use and management. These are called
noncontrasting, or similar, components. They may or may not be mentioned in a
particular map unit description. Other minor components, however, have properties
and behavioral characteristics divergent enough to affect use or to require different
management. These are called contrasting, or dissimilar, components. They generally
are in small areas and could not be mapped separately because of the scale used.
Some small areas of strongly contrasting soils or miscellaneous areas are identified
by a special symbol on the maps. If included in the database for a given area, the
contrasting minor components are identified in the map unit descriptions along with
some characteristics of each. A few areas of minor components may not have been
observed, and consequently they are not mentioned in the descriptions, especially
where the pattern was so complex that it was impractical to make enough observations
to identify all the soils and miscellaneous areas on the landscape.

The presence of minor components in a map unit in no way diminishes the usefulness
or accuracy of the data. The objective of mapping is not to delineate pure taxonomic
classes but rather to separate the landscape into landforms or landform segments that
have similar use and management requirements. The delineation of such segments
on the map provides sufficient information for the development of resource plans. If
intensive use of small areas is planned, however, onsite investigation is needed to
define and locate the soils and miscellaneous areas.

Custom Soil Resource Report
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An identifying symbol precedes the map unit name in the map unit descriptions. Each
description includes general facts about the unit and gives important soil properties
and qualities.

Soils that have profiles that are almost alike make up a soil series. Except for
differences in texture of the surface layer, all the soils of a series have major horizons
that are similar in composition, thickness, and arrangement.

Soils of one series can differ in texture of the surface layer, slope, stoniness, salinity,
degree of erosion, and other characteristics that affect their use. On the basis of such
differences, a soil series is divided into soil phases. Most of the areas shown on the
detailed soil maps are phases of soil series. The name of a soil phase commonly
indicates a feature that affects use or management. For example, Alpha silt loam, 0
to 2 percent slopes, is a phase of the Alpha series.

Some map units are made up of two or more major soils or miscellaneous areas.
These map units are complexes, associations, or undifferentiated groups.

A complex consists of two or more soils or miscellaneous areas in such an intricate
pattern or in such small areas that they cannot be shown separately on the maps. The
pattern and proportion of the soils or miscellaneous areas are somewhat similar in all
areas. Alpha-Beta complex, 0 to 6 percent slopes, is an example.

An association is made up of two or more geographically associated soils or
miscellaneous areas that are shown as one unit on the maps. Because of present or
anticipated uses of the map units in the survey area, it was not considered practical
or necessary to map the soils or miscellaneous areas separately. The pattern and
relative proportion of the soils or miscellaneous areas are somewhat similar. Alpha-
Beta association, 0 to 2 percent slopes, is an example.

An undifferentiated group is made up of two or more soils or miscellaneous areas that
could be mapped individually but are mapped as one unit because similar
interpretations can be made for use and management. The pattern and proportion of
the soils or miscellaneous areas in a mapped area are not uniform. An area can be
made up of only one of the major soils or miscellaneous areas, or it can be made up
of all of them. Alpha and Beta soils, 0 to 2 percent slopes, is an example.

Some surveys include miscellaneous areas. Such areas have little or no soil material
and support little or no vegetation. Rock outcrop is an example.

Custom Soil Resource Report
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Beaufort County, South Carolina

Fb—Fripp-Baratari complex

Map Unit Setting
National map unit symbol: 4fsp
Elevation: 30 to 250 feet
Mean annual precipitation: 45 to 52 inches
Mean annual air temperature: 64 to 70 degrees F
Frost-free period: 240 to 280 days
Farmland classification: Prime farmland if irrigated and drained

Map Unit Composition
Fripp and similar soils: 58 percent
Leon and similar soils: 34 percent
Minor components: 6 percent
Estimates are based on observations, descriptions, and transects of the mapunit.

Description of Fripp

Setting
Landform: Marine terraces
Landform position (three-dimensional): Tread
Down-slope shape: Linear
Across-slope shape: Linear
Parent material: Sandy marine deposits

Typical profile
A - 0 to 5 inches: fine sand
C - 5 to 80 inches: fine sand

Properties and qualities
Slope: 6 to 15 percent
Depth to restrictive feature: More than 80 inches
Natural drainage class: Excessively drained
Runoff class: Low
Capacity of the most limiting layer to transmit water (Ksat): High to very high (5.95

to 19.98 in/hr)
Depth to water table: More than 80 inches
Frequency of flooding: None
Frequency of ponding: None
Available water storage in profile: Very low (about 1.4 inches)

Interpretive groups
Land capability classification (irrigated): None specified
Land capability classification (nonirrigated): 7s
Hydrologic Soil Group: A

Description of Leon

Setting
Landform: Depressions, marine terraces
Landform position (three-dimensional): Tread
Down-slope shape: Linear
Across-slope shape: Linear
Parent material: Sandy marine deposits

Custom Soil Resource Report
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Typical profile
A - 0 to 5 inches: fine sand
E - 5 to 11 inches: fine sand
Bh - 11 to 20 inches: fine sand
E' - 20 to 44 inches: fine sand
B'h - 44 to 70 inches: fine sand

Properties and qualities
Slope: 0 to 2 percent
Depth to restrictive feature: More than 80 inches
Natural drainage class: Poorly drained
Runoff class: Very high
Capacity of the most limiting layer to transmit water (Ksat): Moderately high to high

(0.57 to 5.95 in/hr)
Depth to water table: About 6 to 18 inches
Frequency of flooding: None
Frequency of ponding: None
Available water storage in profile: Moderate (about 8.6 inches)

Interpretive groups
Land capability classification (irrigated): None specified
Land capability classification (nonirrigated): 4w
Hydrologic Soil Group: A/D

Minor Components

Capers
Percent of map unit: 3 percent
Landform: Marshes, marine terraces
Landform position (three-dimensional): Tread
Down-slope shape: Linear
Across-slope shape: Linear

Bohicket
Percent of map unit: 3 percent
Landform: Marshes
Landform position (three-dimensional): Tread
Down-slope shape: Linear
Across-slope shape: Linear

Custom Soil Resource Report
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March 1, 2016 
 
Mr. Steven M. Liotta, PE 
Alliance Consulting Engineers, Inc. 
23 Plantation Park Drive, Suite 204 
Bluffton, SC 29910 
 

Report of Seasonal High Water Table Determination 
Spinnaker Resort Welcome Center 
Waterside Drive 
Hilton Head Island, South Carolina 29928 
 

     ECS Project No.: 49.1538 
 
      

Dear Mr. Liotta, 
 
As authorized by your acceptance of our proposal number 23.3209, ECS Carolinas, LLP 
(ECS) has completed a seasonal high water table (SHWT) determination for the subject 
project. This report presents the results of the SHWT determination of the preselected 
boring location. 
 

PROJECT INFORMATION 
 
The Site consists of an undeveloped wooded parcel of land located at the corner of 
Waterside Drive and Pope Avenue in Hilton Head Island, South Carolina. Future 
development of an approximate 7,500 square foot Spinnaker Resort Welcome Center is 
planned for the site. We understand that the focus of this study is to obtain SHWT data 
required to provide a design for future development of stormwater control measures located 
adjacent the western and northern property boundaries. 
 

EXPLORATION PROCEDURES 
 
ECS performed two hand auger borings at preselected locations, as determined by Alliance 
Consulting Engineers, Inc, on the site to estimate the SHWT. 
 
The hand auger borings were conducted to depths of 2 and 3 feet below current site 
grades, respectively. The hand auger borings were conducted in general conformance 
with ASTM D 1452. In this procedure, auger borings are made by rotating and advancing 
an auger to the desired depths while periodically removing the auger from the hole to 
clear and examine the auger cuttings.  The auger cuttings were visually classified in the 
field. 
 

SITE CONDITIONS 
 
At the time of our exploration, the site was an undeveloped wooded lot with general area 
topography sloping from the west to the east. The site is bordered by Waterside Drive to 
the north, commercial development to the east and south, and Pope Avenue to the west. 
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The site appeared to ungulate across the site with the grade lowering slightly towards 
the northern and eastern portion of the site.   
 

SUBSURFACE CONDITIONS 
 

Generally the hand auger borings encountered 1-6 inches of organic laden topsoil 
material. Below the topsoil, ECS encountered Fine Sand (S) which continued to the 
termination of the borings, approximately 2 and 3 feet below existing grade, respectively. 
 

SEASONAL HIGH WATER TABLE 
 

The seasonal high water table was estimated at the borings below the existing ground 
surface.  A summary of the findings are as follows:  
 

Location  Latitude Longitude SHWT 
P-1        32.146665° -80.754349° Ground Surface 
P-2 32.146409° -80.754622° Approximately 20” 

*SHWT may vary within the proposed site due to changes in elevation and subsurface 
conditions. The values provided are field values.  An appropriate factor of safety should 
be applied for design. 
 
The type of stormwater management facility designed is based on the depth of the 
SHWT or confining layer. The information above may be potentially utilized to determine 
the type of stormwater control measure best suited for this site according to the South 
Carolina Department of Health and Environmental Control (SCDHEC) Standards for 
Stormwater Management and Sediment Reduction Regulation 72-300 thru 72-316, 
dated June 28, 2002. 
 

CLOSING 
 

Our SHWT evaluation of the site has been based on our understanding of the site, the 
project information provided to us, and the data obtained during our assessment. The 
general subsurface conditions utilized in our evaluations are based on findings found at 
each particular boring location. If the project information provided to us is changed, 
please contact us so that our recommendations can be reviewed and appropriate 
revisions provided, if necessary.  The assessment of site environmental conditions for 
the presence of pollutants in the soil and groundwater of the site is beyond the soil 
evaluation. 
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We appreciate the opportunity to be of service to you during the design phase of this 
project and look forward to our continued involvement during the construction phase.  If 
you have any questions concerning the information and recommendations presented in 
this report, please contact us at (843) 654-4448 for further assistance. 
 
Sincerely, 
 
ECS CAROLINAS, LLP 

 
Thurman Simmons      W. Brandon Fulton, LSS, PSC, PWS 
Environmental Scientist      Environmental Principal                  
 
Attachments: Figure1: Site Location Plan 
           Detailed Soil Description/Properties & Qualities of Soil Profiles  
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DETAILED SOIL DESCRIPTION 
Location  Depth  Soil Description     
 P-1  0-1”   10yr 2/1 <75% uncoated sand grains (S) 

1”-10”              10yr 4/1 <75% uncoated sand grains w 10yr 3/3 oxidized 
rhizospheres (S) 

10”-20”            10yr 5/1 <25% uncoated sand grains w 10yr 3/4 mottles (S) 
20”-24” 10yr 4/2 w 10yr 3/4 and 10yr 5/1 mottles (S) 
 

P-2  0-6”   10yr 4/1 <50% uncoated sand grains (S) 
6”-12”              10yr 5/2 <25% uncoated sand (S) 
12”-20”            10yr 4/3 <25% uncoated sand grains (S) 
20”-24” 10yr 4/3 <25% uncoated sand grains w 10yr 5/6 and 10yr 5/2 

mottles (S) 
24”-30” 2.5y 5/3 w 10yr 5/6 and 10yr 5/2 mottles 
30”-36” 2.5y 6/3 w 2.5y 5/6 and 2.5y 6/2 mottles 

 
        

Seasonal High Water Table (SHWT) was estimated to be at the existing grade elevation at 
boring P-1. 
 
Seasonal High Water Table (SHWT) was estimated to be at approximately 20” below existing 
grade elevation at boring P-2.  
 
Fine Sand (S) – Has a gritty feel, does not stain the fingers, and does not ribbon or ball when 
wet or moist.   
    
PROPERTIES and QUALITIES of SOIL PROFILES ON-SITE as per USDA SOIL SURVEY 

• Fb—Fripp-Baratari complex  
o Fripp and similar soils: 58 percent  
o Leon and similar soils: 34 percent  
o Minor components: 6 percent  

 
Description of Fripp 

o Slope: 6 to 15 percent  
o Depth to restrictive feature: More than 80 inches  
o Natural drainage class: Excessively drained  
o Runoff class: Low  
o Capacity of the most limiting layer to transmit water (Ksat): High to very 

high (5.95 to 19.98 in/hr)  
o Depth to water table: More than 80 inches  
o Frequency of flooding: None  
o Frequency of ponding: None  
o Available water storage in profile: Very low (about 1.4 inches)  
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Description of Leon 
o Slope: 0 to 2 percent  
o Depth to restrictive feature: More than 80 inches 
o Natural drainage class: Poorly drained 
o Runoff class: Very high 
o Capacity of the most limiting layer to transmit water (Ksat): Moderately 

high to high (0.57 to 5.95 in/hr) 
o Depth to water table: About 6 to 18 inches 
o Frequency of flooding: None 
o Frequency of ponding: None 
o Available water storage in profile: Moderate (about 8.6 inches) 

 
Minor Components  
Capers  and Bohicket  
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Important Information About Your
Geotechnical Engineering Report

Subsurface problems are a principal cause of construction delays, cost overruns, claims, and disputes

The following information is provided to help you manage your risks.

Geotechnical Services Are Performed for
Specifi c Purposes, Persons, and Projects
Geotechnical engineers structure their services to meet the specifi c needs of 
their clients. A geotechnical engineering study conducted for a civil engineer 
may not fulfi ll the needs of a construction contractor or even another civil 
engineer. Because each geotechnical engineering study is unique, each geo-
technical engineering report is unique, prepared solely for the client. No one 
except you should rely on your geotechnical engineering report without fi rst 
conferring with the geotechnical engineer who prepared it. And no one - not 
even you - should apply the report for any purpose or project except the one 
originally contemplated.

Read the Full Report
Serious problems have occurred because those relying on a geotechnical 
engineering report did not read it all. Do not rely on an executive summary. 
Do not read selected elements only.

A Geotechnical Engineering Report Is Based on
A Unique Set of Project-Specifi c Factors
Geotechnical engineers consider a number of unique, project-specifi c factors 
when establishing the scope of a study. Typical factors include: the client’s 
goals, objectives, and risk management preferences; the general nature of the 
structure involved, its size, and confi guration; the location of the structure 
on the site; and other planned or existing site improvements, such as access 
roads, parking lots, and underground utilities. Unless the geotechnical engi-
neer who conducted the study specifi cally indicates otherwise, do not rely on 
a geotechnical engineering report that was:
• not prepared for you,
• not prepared for your project,
• not prepared for the specifi c site explored, or
• completed before important project changes were made.

Typical changes that can erode the reliability of an existing geotechnical
engineering report include those that affect:
• the function of the proposed structure, as when it’s changed from a
  parking garage to an offi ce building, or from alight industrial plant
 to a refrigerated warehouse,

• elevation, confi guration, location, orientation, or weight of the
 proposed structure,
• composition of the design team, or
• project ownership.

As a general rule, always inform your geotechnical engineer of project 
changes - even minor ones - and request an assessment of their impact. 
Geotechnical engineers cannot accept responsibility or liability for problems 
that occur because their reports do not consider developments of which they 
were not informed.

Subsurface Conditions Can Change
A geotechnical engineering report is based on conditions that existed at the 
time the study was performed. Do not rely on a geotechnical engineering 
report whose adequacy may have been affected by: the passage of time; by 
man-made events, such as construction on or adjacent to the site; or by natu-
ral events, such as fl oods, earthquakes, or groundwater fl uctuations. Always 
contact the geotechnical engineer before applying the report to determine if it 
is still reliable. A minor amount of additional testing or analysis could prevent 
major problems.

Most Geotechnical Findings Are Professional
Opinions
Site exploration identifi es subsurface conditions only at those points where
subsurface tests are conducted or samples are taken. Geotechnical engineers 
review fi eld and laboratory data and then apply their professional judgment 
to render an opinion about subsurface conditions throughout the site. Actual 
subsurface conditions may differ-sometimes signifi cantly from those indi-
cated in your report. Retaining the geotechnical engineer who developed your 
report to provide construction observation is the most effective method of 
managing the risks associated with unanticipated conditions.

A Report’s Recommendations Are Not Final
Do not overrely on the construction recommendations included in your  re-
port. Those recommendations are not fi nal, because geotechnical engineers 
develop them principally from judgment and opinion. Geotechnical engineers 
can fi nalize their recommendations only by observing actual
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subsurface conditions revealed during construction. The geotechnical engi-
neer who developed your report cannot assume responsibility or liability for 
the report’s recommendations if that engineer does not perform construction 
observation.

A Geotechnical Engineering Report Is Subject to
Misinterpretation
Other design team members’ misinterpretation of geotechnical engineer-
ing reports has resulted in costly problems. Lower that risk by having your 
geotechnical engineer confer with appropriate members of the design team 
after submitting the report. Also retain your geotechnical engineer to review 
pertinent elements of the design team’s plans and specifi cations. Contractors 
can also misinterpret a geotechnical engineering report. Reduce that risk by 
having your geotechnical engineer participate in prebid and preconstruction 
conferences, and by providing construction observation.

Do Not Redraw the Engineer’s Logs
Geotechnical engineers prepare fi nal boring and testing logs based upon 
their interpretation of fi eld logs and laboratory data. To prevent errors or 
omissions, the logs included in a geotechnical engineering report should 
never be redrawn for inclusion in architectural or other design drawings. 
Only photographic or electronic reproduction is acceptable, but recognize 
that separating logs from the report can elevate risk.

Give Contractors a Complete Report and
Guidance
Some owners and design professionals mistakenly believe they can make 
contractors liable for unanticipated subsurface conditions by limiting what 
they provide for bid preparation. To help prevent costly problems, give con-
tractors the complete geotechnical engineering report, but preface it with a
clearly written letter of transmittal. In that letter, advise contractors that the
report was not prepared for purposes of bid development and that the report’s 
accuracy is limited; encourage them to confer with the geotechnical engineer 
who prepared the report (a modest fee may be required) and/or to conduct ad-
ditional study to obtain the specifi c types of information they need or prefer. 
A prebid conference can also be valuable. Be sure contractors have suffi cient 
time to perform additional study. Only then might you be in a position to give 
contractors the best information available to you, while requiring them to at 
least share some of the fi nancial responsibilities stemming from unantici-
pated conditions.

Read Responsibility Provisions Closely
Some clients, design professionals, and contractors do not recognize that
geotechnical engineering is far less exact than other engineering disciplines. 
This lack of understanding has created unrealistic expectations that have led 

to disappointments, claims, and disputes. To help reduce the risk of such 
outcomes, geotechnical engineers commonly include a variety of explanatory 
provisions in their reports. Sometimes labeled “limitations” many of these 
provisions indicate where geotechnical engineers’ responsibilities begin 
and end, to help others recognize their own responsibilities and risks. Read 
these provisions closely. Ask questions. Your geotechnical engineer should 
respond fully and frankly.

Geoenvironmental Concerns Are Not Covered
The equipment, techniques, and personnel used to perform a geoenviron-
mental study differ signifi cantly from those used to perform a geotechnical 
study. For that reason, a geotechnical engineering report does not usually re-
late any geoenvironmental fi ndings, conclusions, or recommendations; e.g., 
about the likelihood of encountering underground storage tanks or regulated 
contaminants. Unanticipated environmental problems have led to numerous 
project failures. If you have not yet obtained your own geoenvironmental in-
formation, ask your geotechnical consultant for risk management guidance. 
Do not rely on an environmental report prepared for someone else.

Obtain Professional Assistance To Deal with Mold
Diverse strategies can be applied during building design, construction, op-
eration, and maintenance to prevent signifi cant amounts of mold from grow-
ing on indoor surfaces. To be effective, all such strategies should be devised 
for the express purpose of mold prevention, integrated into a comprehensive 
plan, and executed with diligent oversight by a professional mold prevention 
consultant. Because just a small amount of water or moisture can lead to 
the development of severe mold infestations, a number of mold prevention 
strategies focus on keeping building surfaces dry. While groundwater, wa-
ter infi ltration, and similar issues may have been addressed as part of the 
geotechnical engineering study whose fi ndings are conveyed in-this report, 
the geotechnical engineer in charge of this project is not a mold prevention 
consultant; none of the services performed in connection with 
the geotechnical engineer’s study were designed or conducted 
for the purpose of mold prevention. Proper implementation of 
the recommendations conveyed in this report will not of itself 
be suffi cient to prevent mold from growing in or on the struc-
ture involved.

Rely on Your ASFE-Member Geotechnical
Engineer For Additional Assistance
Membership in ASFE/The Best People on Earth exposes geotechnical engi-
neers to a wide array of risk management techniques that can be of genuine 
benefi t for everyone involved with a construction project. Confer with your 
ASFE-member geotechnical engineer for more information.

8811 Colesville Road/Suite G106, Silver Spring, MD 20910
Telephone:’ 301/565-2733     Facsimile: 301/589-2017

e-mail: info@asfe.org       www.asfe.org

Copyright 2004 by ASFE, Inc. Duplication, reproduction, or copying of this document, in whole or in part, by any means whatsoever, is strictly prohibited, except with ASFE’s specifi c 
written permission. Excerpting, quoting, or otherwise extracting wording from this document is permitted only with the express written permission of ASFE, and only for purposes 

of scholarly research or book review. Only members of ASFE may use this document as a complement to or as an element of a geotechnical engineering report. Any other fi rm, 
individual, or other entity that so uses this document without being anASFE member could be committing negligent or intentional (fraudulent) misrepresentation.
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Memorandum 

1306 Heidt Ave., Suite A, Savannah, Georgia 31408  •  T: 912-966-2527  •  F: 912-966-9931  •  www.ecslimited.com 

ECS Carolinas, LLP  •  ECS Florida, LLC  •  ECS Midwest, LLC  •  ECS Mid-Atlantic, LLC  •  ECS Southeast, LLC  •  ECS Texas, LLP 

 

Date:  May 10, 2016 

To:  Steven Liotta, P.E., Alliance Consulting Engineers, Inc. 

From:  Matt Mooney, P.E. and Robert Goehring, P.E., ECS Southeast, LLC (ECS) 

Subject: Addendum to Report of Geotechnical Exploration dated March 3, 2016 

  Spinnaker Resort Welcome Center 

  Waterside Drive, Hilton Head Island, South Carolina 

ECS Project No. 23:2824 

  

 

As you are aware, ECS completed a Report of Geotechnical Exploration for the Spinnaker 

Resort Welcome Center referenced above.  We understand the planned pavement types have 

changed since the time the report was issued.  Permeable asphalt is now planned for the 

driveways and permeable concrete pavers are now planned for the parking stalls.  This memo 

includes an updated Pavement Design section.  The Pavement Design section provided in this 

memo supersedes or replaces the Pavement Design section in the previous report (dated 

March 3, 2016)  and assumes this will be distributed to the project design team (architect, 

structural engineer, civil engineer, etc.).  Necessary design changes may be needed based on 

these revised recommendations.       

 

*********** 

Pavement Design 

 

Based on information provided, pavement recommendations are provided below.  We 

understand the following:  

 

1. Permeable asphalt will be used for the driveways and permeable concrete pavers will be 

used for the parking stalls. 

2. California Bearing Ratio (CBR) samples were not obtained for the proposed subgrade 

soils at these sites.  Our pavement design analyses are based on local experience and 

assumed CBR values. 

3. Our pavement design analysis is based on assumed traffic information: primarily 

automobiles. 

4. No erodible areas drain onto the pavement areas.   

5. Please note that permeable pavement can be susceptible to clogging from oil, grease, 

and silt runoff.  Permeable pavements are also more susceptible to scuffing, raveling 

and other surface damage than conventional asphalt pavements. 
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Permeable Asphalt 

 

1. We assume that the top 2 feet of the proposed roadway subgrade will consist of select 

granular fill material containing less than 5 percent passing the No. 200 sieve. 

2. We assume that the top 2 feet of the proposed roadway subgrade will be compacted to 

at least of 98 percent maximum dry density in accordance with ASTM D1557, Modified 

Proctor Method. 

3. We assume that criteria from our previous sections entitled “Subgrade Preparation” and 

“Recommended Earthwork Specifications” will be strictly followed. 

4. We assume a minimum separation of 24 inches between the bottom of the base course 

material and the seasonal high groundwater table.  Underdrains may be used to provide 

this separation.   

5. We recommend a 6 inch wide section of stone be installed around the perimeter of the 

pavement for overflow drainage.  The stone should have a depth equal to the asphalt 

section. 

6. We recommend the permeable asphalt pavement mix design and associated 

permeability data be submitted to ECS for review and approval prior to placement.  As 

with any permeable pavement it is the intent to construct a free draining pavement 

section that retains an adequate structural number to carry the anticipated traffic.  

 

Using the above-indicated design parameters, we have indicated a minimum pavement section 

for the roadways in the following table. 

 

Minimum Driveway Pavement Section 

 

Material Type Driveways 

Permeable Asphalt 

Surface Course 
3.5 inches 

Graded Aggregate Base 

(GAB) 
9.0 inches 

 

Permeable Concrete Pavers 

 

1. We recommend the use of 3⅛ inch thick concrete pavers that meet the product 

requirements of ASTM C936 Standard Specification for Solid Interlocking Paving Units. 

2. Pavers should be installed per the manufacturer’s specifications. 

3. Select granular fill material containing less than 5 percent passing the No. 200 sieve 

should be placed in the joints between the pavers. 

4. We recommend a granular “bedding sand” layer with a compacted thickness of 1 inch 

be placed below the pavers.  The bedding sand should conform to the gradation in 

ASTM C33, containing less than 1 percent passing the No. 200 sieve. 
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5. We recommend a curb/edge restraint with cut-outs for overflow drainage be installed 

around the perimeter of the parking stall areas. 

6. We assume that the top 2 feet of the proposed parking stalls subgrade will consist of 

select granular material containing less than 5 percent passing the No. 200 sieve. 

7. We assume that the top 2 feet of the proposed parking stall subgrade will be compacted 

to at least of 98 percent maximum dry density in accordance with ASTM D1557, 

Modified Proctor Method. 

8. We assume that criteria from our previous sections entitled “Subgrade Preparation” and 

“Recommended Earthwork Specifications” will be strictly followed. 

9. We assume a minimum separation of 24 inches between the bottom of the base course 

material and the seasonal high groundwater table.  Underdrains may be used to provide 

this separation.   

 

Using the above-indicated design parameters, we have indicated a concrete paver section for 

the parking stalls in the following table. 

 

Recommended Concrete Paver Section 

 

Material Type Automobile Parking  

Concrete Paver 3⅛ inches 

Bedding Sand 1 inch 

Graded Aggregate Base 

(GAB) 
4 inches 

 

General Pavement Recommendations 

 

We recommend the material chosen for Graded Aggregate Base Course be Macadam (SABC 

Type 1), Marine Limestone (SABC Type 2), or Recycled Portland Cement Concrete (SABC 

Type 3) per the SCDOT Standard Specifications for Highway Construction Section 305.  All 

aggregate material used as base course must comply with the gradation requirements 

established by the SCDOT.  Aggregate material should be compacted to at least 98 percent of 

the maximum dry density obtained in accordance with ASTM D-1557, Modified Proctor Method. 

 

The pavement specifications used in roadways and parking stalls are not ideal for trash 

compactor/dumpster pick-up areas due to the heavy or repetitious loads anticipated.  We 

recommend that a rigid concrete pavement section be strongly considered for those areas.   

 

Where used, the concrete section should be at least 6 inches thick and should consist of 

concrete having a minimum 28-day compressive strength of 4,000 pounds per square inch 

(psi).  We recommend a minimum of 4 inches of compacted graded aggregate base be placed 

beneath the rigid concrete pavements.  While the aggregate base section is not part of the 

concrete pavement structural design, it is recommended for constructability of the pavement 
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and for long-term performance.  For dumpster storage areas, the concrete slab area should be 

large enough to support both the dumpster and the truck used to unload the dumpster. 

 

It is important to note that the recommended pavement sections do not account for construction 

traffic.  Any pavement section or partially constructed pavement section exposed to 

construction traffic should be expected to degrade and require repair or replacement prior to 

being placed in service.   

 

An important consideration with the design and construction of pavements is surface and 

subsurface drainage.  Where standing water develops, either on the pavement surface or within 

the base course layer, softening of the subgrade and other problems related to the deterioration 

of the pavement can be expected.  Furthermore, good drainage should minimize the risk of the 

subgrade materials becoming saturated over a long period of time.  This is particularly 

important due to the relatively low lying nature of the site.  In pavement areas adjacent to the 

proposed building, a barrier or impermeable liner may be used to keep water away from the 

building foundations. 

 

*********** 

Our professional services have been performed, our findings obtained, and our 

recommendations prepared in accordance with generally accepted geotechnical engineering 

principles and practices.  ECS is not responsible for the conclusions, opinions or 

recommendations made by others based on these data.  No third party is given the right to rely 

on this report without express written permission.  Should you have questions, please do not 

hesitate to contact our Savannah office at (912) 966-2527.  
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Watershed Model Schematic
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5

Project: Pre-Development.gpw Monday, 05 / 23 / 2016

Hyd. Origin Description

Legend

1 SCS Runoff WS1 (Outlet 1)
2 Reach Discharge from Outlet 1
3 SCS Runoff WS2A
4 SCS Runoff WS2B
5 SCS Runoff LP1
6 SCS Runoff LP2
7 SCS Runoff LP3
8 Reservoir Overflow LP3
9 Combine Flow to LP1
10 Reservoir Overflow LP1
11 Reservoir Overflow LP2
12 Combine Flow to Existing Drop Inlet
13 Reach Existing 15 inch RCP
14 Combine Outlet 2
15 Reach Discharge from Outlet 2
16 Combine Outfall 1
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Hydrograph Return Period Recap
2

Hyd. Hydrograph Inflow Peak Outflow (cfs) Hydrograph
No. type hyd(s) Description

(origin) 1-yr 2-yr 3-yr 5-yr 10-yr 25-yr 50-yr 100-yr

1 SCS Runoff ------ ------- 0.683 ------- ------- 1.388 1.848 ------- 2.656 WS1 (Outlet 1)

2 Reach 1 ------- 0.649 ------- ------- 1.374 1.851 ------- 2.675 Discharge from Outlet 1

3 SCS Runoff ------ ------- 0.150 ------- ------- 0.245 0.304 ------- 0.405 WS2A

4 SCS Runoff ------ ------- 0.240 ------- ------- 0.431 0.552 ------- 0.759 WS2B

5 SCS Runoff ------ ------- 0.506 ------- ------- 1.171 1.623 ------- 2.437 LP1

6 SCS Runoff ------ ------- 0.301 ------- ------- 0.695 0.964 ------- 1.447 LP2

7 SCS Runoff ------ ------- 0.443 ------- ------- 1.024 1.420 ------- 2.133 LP3

8 Reservoir 7 ------- 0.041 ------- ------- 0.837 1.350 ------- 2.024 Overflow LP3

9 Combine 5, 8 ------- 0.506 ------- ------- 1.843 2.936 ------- 4.425 Flow to LP1

10 Reservoir 9 ------- 0.000 ------- ------- 0.032 0.174 ------- 1.289 Overflow LP1

11 Reservoir 6 ------- 0.000 ------- ------- 0.028 0.114 ------- 0.879 Overflow LP2

12 Combine 4, 10, 11 ------- 0.240 ------- ------- 0.431 0.552 ------- 1.944 Flow to Existing Drop Inlet

13 Reach 12 ------- 0.161 ------- ------- 0.348 0.470 ------- 1.940 Existing 15 inch RCP

14 Combine 3, 13 ------- 0.277 ------- ------- 0.547 0.724 ------- 2.042 Outlet 2

15 Reach 14 ------- 0.213 ------- ------- 0.478 0.660 ------- 2.034 Discharge from Outlet 2

16 Combine 2, 15 ------- 0.851 ------- ------- 1.830 2.492 ------- 3.786 Outfall 1

Proj. file: Pre-Development.gpw Monday, 05 / 23 / 2016

Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5
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Hydrograph Summary Report
3

Hyd. Hydrograph Peak Time Time to Hyd. Inflow Maximum Total Hydrograph
No. type flow interval Peak volume hyd(s) elevation strge used Description

(origin) (cfs) (min) (min) (cuft) (ft) (cuft)

1 SCS Runoff 1.848 2 726 6,331 ------ ------ ------ WS1 (Outlet 1)

2 Reach 1.851 2 728 6,330 1 ------ ------ Discharge from Outlet 1

3 SCS Runoff 0.304 2 724 980 ------ ------ ------ WS2A

4 SCS Runoff 0.552 2 724 1,699 ------ ------ ------ WS2B

5 SCS Runoff 1.623 2 724 4,852 ------ ------ ------ LP1

6 SCS Runoff 0.964 2 724 2,881 ------ ------ ------ LP2

7 SCS Runoff 1.420 2 724 4,245 ------ ------ ------ LP3

8 Reservoir 1.350 2 726 3,432 7 9.46 931 Overflow LP3

9 Combine 2.936 2 724 8,284 5, 8 ------ ------ Flow to LP1

10 Reservoir 0.174 2 860 2,719 9 9.31 5,625 Overflow LP1

11 Reservoir 0.114 2 766 1,232 6 9.40 1,658 Overflow LP2

12 Combine 0.552 2 724 5,650 4, 10, 11 ------ ------ Flow to Existing Drop Inlet

13 Reach 0.470 2 728 5,647 12 ------ ------ Existing 15 inch RCP

14 Combine 0.724 2 726 6,627 3, 13 ------ ------ Outlet 2

15 Reach 0.660 2 730 6,624 14 ------ ------ Discharge from Outlet 2

16 Combine 2.492 2 728 12,954 2, 15 ------ ------ Outfall 1

Pre-Development.gpw Return Period: 25 Year Monday, 05 / 23 / 2016

Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 1
WS1 (Outlet 1)

Hydrograph type =  SCS Runoff Peak discharge =  1.848 cfs
Storm frequency =  25 yrs Time to peak =  726 min
Time interval =  2 min Hyd. volume =  6,331 cuft
Drainage area =  0.330 ac Curve number =  74*
Basin Slope =  0.0 % Hydraulic length =  0 ft
Tc method =  User Time of conc. (Tc) =  8.80 min
Total precip. =  8.40 in Distribution =  Type III
Storm duration =  24 hrs Shape factor =  484

* Composite (Area/CN) = [(0.090 x 98) + (0.240 x 65)] / 0.330

4
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Hyd. No. 1 -- 25 Year

Hyd No. 1
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 2
Discharge from Outlet 1

Hydrograph type =  Reach Peak discharge =  1.851 cfs
Storm frequency =  25 yrs Time to peak =  728 min
Time interval =  2 min Hyd. volume =  6,330 cuft
Inflow hyd. No. =  1 - WS1 (Outlet 1) Section type =  Circular
Reach length =  107.0 ft Channel slope =  0.1 %
Manning's n =  0.013 Bottom width =  1.3 ft
Side slope =  0.0:1 Max. depth =  0.0 ft
Rating curve x =  2.030 Rating curve m =  1.250
Ave. velocity =  0.00 ft/s Routing coeff. =  1.0270

Modified Att-Kin routing method used.
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 3
WS2A

Hydrograph type =  SCS Runoff Peak discharge =  0.304 cfs
Storm frequency =  25 yrs Time to peak =  724 min
Time interval =  2 min Hyd. volume =  980 cuft
Drainage area =  0.040 ac Curve number =  90*
Basin Slope =  0.0 % Hydraulic length =  0 ft
Tc method =  User Time of conc. (Tc) =  6.00 min
Total precip. =  8.40 in Distribution =  Type III
Storm duration =  24 hrs Shape factor =  484

* Composite (Area/CN) = [(0.010 x 65) + (0.030 x 98)] / 0.040
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Hyd. No. 3 -- 25 Year

Hyd No. 3
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 4
WS2B

Hydrograph type =  SCS Runoff Peak discharge =  0.552 cfs
Storm frequency =  25 yrs Time to peak =  724 min
Time interval =  2 min Hyd. volume =  1,699 cuft
Drainage area =  0.080 ac Curve number =  82*
Basin Slope =  0.0 % Hydraulic length =  0 ft
Tc method =  User Time of conc. (Tc) =  6.00 min
Total precip. =  8.40 in Distribution =  Type III
Storm duration =  24 hrs Shape factor =  484

* Composite (Area/CN) = [(0.040 x 65) + (0.040 x 98)] / 0.080
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Hyd. No. 4 -- 25 Year

Hyd No. 4
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 5
LP1

Hydrograph type =  SCS Runoff Peak discharge =  1.623 cfs
Storm frequency =  25 yrs Time to peak =  724 min
Time interval =  2 min Hyd. volume =  4,852 cuft
Drainage area =  0.320 ac Curve number =  67*
Basin Slope =  0.0 % Hydraulic length =  0 ft
Tc method =  User Time of conc. (Tc) =  6.00 min
Total precip. =  8.40 in Distribution =  Type III
Storm duration =  24 hrs Shape factor =  484

* Composite (Area/CN) = [(0.300 x 65) + (0.020 x 98)] / 0.320

8

0 120 240 360 480 600 720 840 960 1080 1200 1320 1440 1560

Q (cfs)

0.00 0.00

1.00 1.00

2.00 2.00

Q (cfs)

Time (min)

LP1
Hyd. No. 5 -- 25 Year
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 6
LP2

Hydrograph type =  SCS Runoff Peak discharge =  0.964 cfs
Storm frequency =  25 yrs Time to peak =  724 min
Time interval =  2 min Hyd. volume =  2,881 cuft
Drainage area =  0.190 ac Curve number =  67*
Basin Slope =  0.0 % Hydraulic length =  0 ft
Tc method =  User Time of conc. (Tc) =  6.00 min
Total precip. =  8.40 in Distribution =  Type III
Storm duration =  24 hrs Shape factor =  484

* Composite (Area/CN) = [(0.180 x 65) + (0.010 x 98)] / 0.190
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 7
LP3

Hydrograph type =  SCS Runoff Peak discharge =  1.420 cfs
Storm frequency =  25 yrs Time to peak =  724 min
Time interval =  2 min Hyd. volume =  4,245 cuft
Drainage area =  0.280 ac Curve number =  67*
Basin Slope =  0.0 % Hydraulic length =  0 ft
Tc method =  User Time of conc. (Tc) =  6.00 min
Total precip. =  8.40 in Distribution =  Type III
Storm duration =  24 hrs Shape factor =  484

* Composite (Area/CN) = [(0.260 x 65) + (0.020 x 98)] / 0.280
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 8
Overflow LP3

Hydrograph type =  Reservoir Peak discharge =  1.350 cfs
Storm frequency =  25 yrs Time to peak =  726 min
Time interval =  2 min Hyd. volume =  3,432 cuft
Inflow hyd. No. =  7 - LP3 Max. Elevation =  9.46 ft
Reservoir name =  LP3 Max. Storage =  931 cuft

Storage Indication method used.

11

0 120 240 360 480 600 720 840 960 1080 1200 1320 1440 1560

Q (cfs)

0.00 0.00

1.00 1.00

2.00 2.00

Q (cfs)

Time (min)

Overflow LP3
Hyd. No. 8 -- 25 Year

Hyd No. 8 Hyd No. 7 Total storage used = 931 cuft
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 9
Flow to LP1

Hydrograph type =  Combine Peak discharge =  2.936 cfs
Storm frequency =  25 yrs Time to peak =  724 min
Time interval =  2 min Hyd. volume =  8,284 cuft
Inflow hyds. =  5, 8 Contrib. drain. area =  0.320 ac
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 10
Overflow LP1

Hydrograph type =  Reservoir Peak discharge =  0.174 cfs
Storm frequency =  25 yrs Time to peak =  860 min
Time interval =  2 min Hyd. volume =  2,719 cuft
Inflow hyd. No. =  9 - Flow to LP1 Max. Elevation =  9.31 ft
Reservoir name =  LP1 Max. Storage =  5,625 cuft

Storage Indication method used.
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Hyd. No. 10 -- 25 Year

Hyd No. 10 Hyd No. 9 Total storage used = 5,625 cuft
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 11
Overflow LP2

Hydrograph type =  Reservoir Peak discharge =  0.114 cfs
Storm frequency =  25 yrs Time to peak =  766 min
Time interval =  2 min Hyd. volume =  1,232 cuft
Inflow hyd. No. =  6 - LP2 Max. Elevation =  9.40 ft
Reservoir name =  LP2 Max. Storage =  1,658 cuft

Storage Indication method used.
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Hyd. No. 11 -- 25 Year

Hyd No. 11 Hyd No. 6 Total storage used = 1,658 cuft
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 12
Flow to Existing Drop Inlet

Hydrograph type =  Combine Peak discharge =  0.552 cfs
Storm frequency =  25 yrs Time to peak =  724 min
Time interval =  2 min Hyd. volume =  5,650 cuft
Inflow hyds. =  4, 10, 11 Contrib. drain. area =  0.080 ac
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 13
Existing 15 inch RCP

Hydrograph type =  Reach Peak discharge =  0.470 cfs
Storm frequency =  25 yrs Time to peak =  728 min
Time interval =  2 min Hyd. volume =  5,647 cuft
Inflow hyd. No. =  12 - Flow to Existing Drop InletSection type =  Circular
Reach length =  140.0 ft Channel slope =  0.3 %
Manning's n =  0.013 Bottom width =  1.3 ft
Side slope =  0.0:1 Max. depth =  0.0 ft
Rating curve x =  3.516 Rating curve m =  1.250
Ave. velocity =  0.00 ft/s Routing coeff. =  0.3881

Modified Att-Kin routing method used.
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 14
Outlet 2

Hydrograph type =  Combine Peak discharge =  0.724 cfs
Storm frequency =  25 yrs Time to peak =  726 min
Time interval =  2 min Hyd. volume =  6,627 cuft
Inflow hyds. =  3, 13 Contrib. drain. area =  0.040 ac
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 15
Discharge from Outlet 2

Hydrograph type =  Reach Peak discharge =  0.660 cfs
Storm frequency =  25 yrs Time to peak =  730 min
Time interval =  2 min Hyd. volume =  6,624 cuft
Inflow hyd. No. =  14 - Outlet 2 Section type =  Circular
Reach length =  158.0 ft Channel slope =  0.1 %
Manning's n =  0.013 Bottom width =  1.3 ft
Side slope =  0.0:1 Max. depth =  0.0 ft
Rating curve x =  2.030 Rating curve m =  1.250
Ave. velocity =  0.00 ft/s Routing coeff. =  0.4377

Modified Att-Kin routing method used.
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 16
Outfall 1

Hydrograph type =  Combine Peak discharge =  2.492 cfs
Storm frequency =  25 yrs Time to peak =  728 min
Time interval =  2 min Hyd. volume =  12,954 cuft
Inflow hyds. =  2, 15 Contrib. drain. area =  0.000 ac
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Watershed Model Schematic
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5

Project: Post-Development.gpw Monday, 05 / 23 / 2016

Hyd. Origin Description

Legend

1 SCS Runoff WS 1A
2 SCS Runoff WS 1B
3 SCS Runoff WS 2A
4 SCS Runoff WS 2B
5 Reach
6 Reservoir
7 Combine
8 Reach
9 Reach
10 Combine
11 Reach
12 Combine

Proposed 15 inch RCP 
Discharge from Weir 
Outlet 1
Discharge from Outlet 1 
Existing 15 inch RCP 
Outlet 2
Discharge from Outlet 2 
Outfall 1
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Hydrograph Return Period Recap
2

Hyd. Hydrograph Inflow Peak Outflow (cfs) Hydrograph
No. type hyd(s) Description

(origin) 1-yr 2-yr 3-yr 5-yr 10-yr 25-yr 50-yr 100-yr

1 SCS Runoff ------ ------- 0.083 ------- ------- 0.166 0.222 ------- 0.320 WS 1A

2 SCS Runoff ------ ------- 0.149 ------- ------- 0.269 0.345 ------- 0.478 WS 1B

3 SCS Runoff ------ ------- 0.153 ------- ------- 0.248 0.306 ------- 0.407 WS 2A

4 SCS Runoff ------ ------- 0.661 ------- ------- 1.409 1.905 ------- 2.784 WS 2B

5 Reach 2 ------- 0.128 ------- ------- 0.252 0.331 ------- 0.468

6 Reservoir 5 ------- 0.128 ------- ------- 0.252 0.330 ------- 0.467

7 Combine 1, 6 ------- 0.204 ------- ------- 0.411 0.545 ------- 0.781

8 Reach 7 ------- 0.204 ------- ------- 0.411 0.545 ------- 0.781

9 Reach 4 ------- 0.578 ------- ------- 1.361 1.889 ------- 2.797

10 Combine 3, 9 ------- 0.686 ------- ------- 1.582 2.161 ------- 3.159

11 Reach 10 ------- 0.621 ------- ------- 1.530 2.146 ------- 3.164

12 Combine 8, 11 ------- 0.627 ------- ------- 1.554 2.187 ------- 3.245

Proposed 15 inch RCP 

Discharge from Weir 

Outlet 1

Discharge from Outlet 1 

Existing 15 inch RCP 

Outlet 2

Discharge from Outlet 2 

Outfall 1

Proj. file: Post-Development.gpw Monday, 05 / 23 / 2016

Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5
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Hydrograph Summary Report
3

Hyd. Hydrograph Peak Time Time to Hyd. Inflow Maximum Total Hydrograph
No. type flow interval Peak volume hyd(s) elevation strge used Description

(origin) (cfs) (min) (min) (cuft) (ft) (cuft)

1 SCS Runoff 0.222 2 1010 6,823 ------ ------ ------ WS 1A

2 SCS Runoff 0.345 2 1004 10,595 ------ ------ ------ WS 1B

3 SCS Runoff 0.306 2 724 996 ------ ------ ------ WS 2A

4 SCS Runoff 1.905 2 724 5,703 ------ ------ ------ WS 2B

5 Reach 0.331 2 1064 10,537 2 ------ ------

6 Reservoir 0.330 2 1080 10,535 5 4.01 313

7 Combine 0.545 2 1056 17,358 1, 6 ------ ------

8 Reach 0.545 2 1062 17,333 7 ------ ------

9 Reach 1.889 2 726 5,701 4 ------ ------

10 Combine 2.161 2 726 6,697 3, 9 ------ ------

11 Reach 2.146 2 728 6,697 10 ------ ------

12 Combine 2.187 2 728 24,030 8, 11 ------ ------

Proposed 15 inch RCP 

Discharge from Weir 

Outlet 1

Discharge from Outlet 1 

Existing 15 inch RCP 

Outlet 2

Discharge from Outlet 2 

Outfall 1

Post-Development.gpw Return Period: 25 Year Monday, 05 / 23 / 2016

Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 1
WS 1A

Hydrograph type =  SCS Runoff Peak discharge =  0.222 cfs
Storm frequency =  25 yrs Time to peak =  1010 min
Time interval =  2 min Hyd. volume =  6,823 cuft
Drainage area =  0.340 ac Curve number =  76*
Basin Slope =  0.0 % Hydraulic length =  0 ft
Tc method =  User Time of conc. (Tc) =  462.00 min
Total precip. =  8.40 in Distribution =  Type III
Storm duration =  24 hrs Shape factor =  484

* Composite (Area/CN) = [(0.180 x 68) + (0.070 x 98) + (0.010 x 75) + (0.080 x 75)] / 0.340
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Hyd No. 1
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 2
WS 1B

Hydrograph type =  SCS Runoff Peak discharge =  0.345 cfs
Storm frequency =  25 yrs Time to peak =  1004 min
Time interval =  2 min Hyd. volume =  10,595 cuft
Drainage area =  0.450 ac Curve number =  84*
Basin Slope =  0.0 % Hydraulic length =  0 ft
Tc method =  User Time of conc. (Tc) =  462.00 min
Total precip. =  8.40 in Distribution =  Type III
Storm duration =  24 hrs Shape factor =  484

* Composite (Area/CN) = [(0.060 x 68) + (0.080 x 75) + (0.110 x 75) + (0.200 x 98)] / 0.450
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 3
WS 2A

Hydrograph type =  SCS Runoff Peak discharge =  0.306 cfs
Storm frequency =  25 yrs Time to peak =  724 min
Time interval =  2 min Hyd. volume =  996 cuft
Drainage area =  0.040 ac Curve number =  91*
Basin Slope =  0.0 % Hydraulic length =  0 ft
Tc method =  User Time of conc. (Tc) =  6.00 min
Total precip. =  8.40 in Distribution =  Type III
Storm duration =  24 hrs Shape factor =  484

* Composite (Area/CN) = [(0.010 x 68) + (0.030 x 98)] / 0.040
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 4
WS 2B

Hydrograph type =  SCS Runoff Peak discharge =  1.905 cfs
Storm frequency =  25 yrs Time to peak =  724 min
Time interval =  2 min Hyd. volume =  5,703 cuft
Drainage area =  0.340 ac Curve number =  71*
Basin Slope =  0.0 % Hydraulic length =  0 ft
Tc method =  User Time of conc. (Tc) =  6.00 min
Total precip. =  8.40 in Distribution =  Type III
Storm duration =  24 hrs Shape factor =  484

* Composite (Area/CN) = [(0.290 x 68) + (0.030 x 98) + (0.020 x 75)] / 0.340
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Hydrograph Report
Monday, 05 / 23 / 2016Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5

Hyd. No. 5
Proposed 15 inch RCP

Hydrograph type =  Reach Peak discharge
Storm frequency =  25 yrs Time to peak
Time interval =  2 min Hyd. volume
Inflow hyd. No. =  2 - WS 1B Section type
Reach length =  195.0 ft Channel slope
Manning's n =  0.013 Bottom width
Side slope =  0.0:1 Max. depth
Rating curve x =  2.349 Rating curve m
Ave. velocity =  0.00 ft/s Routing coeff.

=  0.331 cfs 
=  1064 min 
=  10,537 cuft 
=  Circular 
=  0.1 %
=  1.3 ft
=  0.0 ft
=  1.250
=  0.0375

Modified Att-Kin routing method used.
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 6
Discharge from Weir

Hydrograph type Peak discharge =  0.330 cfs
Storm frequency Time to peak =  1080 min
Time interval Hyd. volume =  10,535 cuft
Inflow hyd. No. Max. Elevation =  4.01 ft
Reservoir name

=  Reservoir
=  25 yrs
=  2 min
=  5 - Proposed 15 inch RCP 
=  Weir Plate Max. Storage =  313 cuft

Storage Indication method used.
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 7
Outlet 1

Hydrograph type =  Combine Peak discharge =  0.545 cfs
Storm frequency =  25 yrs Time to peak =  1056 min
Time interval =  2 min Hyd. volume =  17,358 cuft
Inflow hyds. =  1, 6 Contrib. drain. area =  0.340 ac
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 8
Discharge from Outlet 1

Hydrograph type =  Reach Peak discharge =  0.545 cfs
Storm frequency =  25 yrs Time to peak =  1062 min
Time interval =  2 min Hyd. volume =  17,333 cuft
Inflow hyd. No. =  7 - Outlet 1 Section type =  Circular
Reach length =  107.0 ft Channel slope =  0.1 %
Manning's n =  0.013 Bottom width =  1.3 ft
Side slope =  0.0:1 Max. depth =  0.0 ft
Rating curve x =  2.030 Rating curve m =  1.250
Ave. velocity =  0.00 ft/s Routing coeff. =  0.4749

Modified Att-Kin routing method used.
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 9
Existing 15 inch RCP

Hydrograph type =  Reach Peak discharge =  1.889 cfs
Storm frequency =  25 yrs Time to peak =  726 min
Time interval =  2 min Hyd. volume =  5,701 cuft
Inflow hyd. No. =  4 - WS 2B Section type =  Circular
Reach length =  140.0 ft Channel slope =  0.3 %
Manning's n =  0.013 Bottom width =  1.3 ft
Side slope =  0.0:1 Max. depth =  0.0 ft
Rating curve x =  3.516 Rating curve m =  1.250
Ave. velocity =  0.00 ft/s Routing coeff. =  0.9081

Modified Att-Kin routing method used.
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 10
Outlet 2

Hydrograph type =  Combine Peak discharge =  2.161 cfs
Storm frequency =  25 yrs Time to peak =  726 min
Time interval =  2 min Hyd. volume =  6,697 cuft
Inflow hyds. =  3, 9 Contrib. drain. area =  0.040 ac
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 11
Discharge from Outlet 2

Hydrograph type =  Reach Peak discharge =  2.146 cfs
Storm frequency =  25 yrs Time to peak =  728 min
Time interval =  2 min Hyd. volume =  6,697 cuft
Inflow hyd. No. =  10 - Outlet 2 Section type =  Circular
Reach length =  158.0 ft Channel slope =  0.1 %
Manning's n =  0.013 Bottom width =  1.3 ft
Side slope =  0.0:1 Max. depth =  0.0 ft
Rating curve x =  2.030 Rating curve m =  1.250
Ave. velocity =  0.00 ft/s Routing coeff. =  0.9106

Modified Att-Kin routing method used.
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Hydrograph Report
Hydraflow Hydrographs Extension for AutoCAD® Civil 3D® 2016 by Autodesk, Inc. v10.5 Monday, 05 / 23 / 2016

Hyd. No. 12
Outfall 1

Hydrograph type =  Combine Peak discharge =  2.187 cfs
Storm frequency =  25 yrs Time to peak =  728 min
Time interval =  2 min Hyd. volume =  24,030 cuft
Inflow hyds. =  8, 11 Contrib. drain. area =  0.000 ac
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06 September 2016 

 
Nicole Dixon, CFM             VIA EMAIL AND 
Senior Planner, Community Development    HAND DELIVERED 
Town of Hilton Head Island 
One Torn Center Court 
Hilton Head Island, SC 29928 
 
RE:  Spinnaker Welcome Center Development Plan Review Application DPR-001056-

2016 (the “Spinnaker DPR Application”); Application for Appeal No. APL-
001515-2016 (the “Spinnaker DPR Appeal”) – Our File No. 01787-002 

 
Dear Nicole: 
 
 In connection with the Spinnaker DPR Appeal, in order to prepare for a hearing 
before the Planning Commission, please provide us with the following information and 
documents, as soon as possible: 
 

1. Copies of all documents reviewed or otherwise consulted by you, or any 
other employee or consultant of the Town of Hilton Head Island (the 
“Town”) in connection with the review of, deliberation on, and approval of 
the Spinnaker DPR Application. 

 
2. Copies of all documents authored or otherwise generated by the Town 

Staff in connection with, or related in any way to, review, consideration, 
and approval of the Spinnaker DPR Application. 
 

3. Copies of all communications between or among members of the Town 
Staff, and with any persons not a part of the Town Staff, in connection 
with the review, consideration, and approval of the Spinnaker DPR 
Application.  
 

4. The dates, times, and places of, and the attendees at, any meetings by or 
among the Town Staff, either internally or with any other person or 
persons in connection with the review, consideration, and approval of the 
Spinnaker DPR Application, together with copies of all minutes, notes, 
records, memoranda, or the like of or regarding those meetings. 

 
5. All notes, memoranda, recordings, or any other physical or electronic 

records generated by, or received by, the Town Staff in connection with 
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the review, consideration, and approval of the Spinnaker DPR 
Application. 
 

6. The name, address, and telephone number of any person, whether a 
member of the Town Staff, or otherwise, with whom you or any other 
member of the Town Staff met, consulted, or communicated, or otherwise 
was involved in the review, consideration, and approval of the Spinnaker 
DPR Application. 
 

7. The name, address, telephone number, and title or other identification, 
or any member of the Town Staff, or otherwise, from whom you received 
advice, direction, or input in connection with the review, consideration, 
and approval of the Spinnaker DPR Application. 
 

8. Copies of any and all files kept, consulted, or generated by the Town Staff 
in connection with review, consideration, and approval of the Spinnaker 
DPR Application. 

 
 The foregoing requests include, without limitation, any and all correspondence, 
email, voice mail, or other physical or electronic communications, records, files, maps, 
plats, or other physical or electronic media in connection with review, consideration, 
and approval of the Spinnaker DPR Application. 
 
 To the extent necessary (and we hope it is not the case), you should consider 
this request for information to be a formal request made pursuant to the South 
Carolina Freedom of Information Act. 
 

We trust you will let us know if you have any questions about this request.  
Please note that time is of the essence given the existing hearing schedule for the 
Spinnaker DPR Appeal. 
 
 With best regards, we are 
 
     Very truly yours, 
 
     LAW OFFICE OF CHESTER C. WILLIAMS, LLC 
 
 
 
     Chester C. Williams 
 
CCW/lks 
cc: Mr. Alexander Brown, Jr. (via email) 

Teri B. Lewis, AICP (via email) 
Brian E. Hulbert, Esq. (via email) 
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The Town of Hilton Head Island 
1 Town Center Road 

Hilton Head Island, SC  29928 
 
 

September 6, 2016 
 
Mr. Chester C. Williams 
Law Office of Chester C. Williams, LLC 
17 Executive Park Road, Suite 2 
PO Box 6028 
Hilton Head Island, SC 29938 
 
RE:  APL-001515-2016 – Spinnaker Welcome Center 
 
Dear Mr. Williams: 
 
I am writing in response to your letter dated September 6, 2016. In the letter, you request 
information or responses to 8 questions related to the Spinnaker Welcome Center DPR Appeal.  I 
listed each of your questions below, with my response directly below each one. Per our telephone 
conversation we had on September 6, 2016, you will accept the requested documents on a thumb 
drive.  
 
1. Copies of all documents reviewed or otherwise consulted by you, or any other employee or 
consultant of the Town of Hilton Head Island (the “Town”) in connection with the review of, 
deliberation on, and approval of the Spinnaker DPR Application.  

* All documents are included in the Planning Commission packet for the Appeal, and are 
provided on the thumb drive. 

 
2. Copies of all documents authored or otherwise generated by the Town Staff in connection with, or 
related in any way to, review, consideration, and approval of the Spinnaker DPR Application.  

* All documents are included in the Planning Commission packet for the Appeal, and are 
provided on the thumb drive. 

 
3. Copies of all communications between or among members of the Town Staff, and with any 
persons not a part of the Town Staff, in connection with the review, consideration, and approval of 
the Spinnaker DPR Application.  

* The document on the attached thumb drive labeled as “email correspondence” is a 
compilation of all communications I had in connection with the subject Appeal and DPR. 

 
4. The dates, times, and places of, and the attendees at, any meetings by or among the Town Staff, 
either internally or with any other person or persons in connection with the review, consideration, 
and approval of the Spinnaker DPR Application, together with copies of all minutes, notes, records, 
memoranda, or the like of or regarding those meetings.  

* I discussed the subject Appeal and DPR several times with Teri Lewis, none of which were 
ever recorded nor were notes taken. I do not have a record of dates and times when these 
discussions took place, as they were more informal discussions where I would walk down to 
her office and ask her a question. The only scheduled meeting I had regarding this subject 
was with Teri Lewis and Mitch Thoreson, Town Attorney, which took place at his office on 
July 25, 2016 at 10 am. There were no minutes or notes taken at this meeting, it was merely a 
discussion of my findings of the history of the Waterside PD-2 development.  
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5. All notes, memoranda, recordings, or any other physical or electronic records generated by, or 
received by, the Town Staff in connection with the review, consideration, and approval of the 
Spinnaker DPR Application.  

* There are no notes, recordings or other physical records other than the documents I 
included in the Planning Commission packet and provided on the thumb drive.  

 
6. The name, address, and telephone number of any person, whether a member of the Town Staff, or 
otherwise, with whom you or any other member of the Town Staff met, consulted, or 
communicated, or otherwise was involved in the review, consideration, and approval of the 
Spinnaker DPR Application.  

* The following is a list of names, addresses and phone numbers of the people with whom I 
discussed this case with: 
 
Teri Lewis, LMO Official 
One Town Center Court 
Hilton Head Island, SC 29928 
843-341-4698 
 
Mitchell J. Thoreson, Attorney 
Alford & Thoreson Law Firm 
18 Executive Park Road, Suite 1 
Hilton Head Island, SC 29928 
843-842-5500 
 
Todd Theodore, Principal 
Wood & Partners Inc. 
7 Lafayette Place 
Hilton Head Island, SC 29926 
843-681-6618 
 
Charlie Halterman, Construction Manager 
Spinnaker Development Group 
35 DeAllyon Avenue 
PO Box 6899 
Hilton Head Island, SC  29938 
843-785-8105 

 
7. The name, address, telephone number, and title or other identification, or any member of the 
Town Staff, or otherwise, from whom you received advice, direction, or input in connection with the 
review, consideration, and approval of the Spinnaker DPR Application.  

* The following is a list of names, addresses and phone numbers of the people with whom I 
received direction or input regarding this case: 
 
Teri Lewis, LMO Official 
One Town Center Court 
Hilton Head Island, SC 29928 
843-341-4698 
 
Mitchell J. Thoreson, Attorney 
Alford & Thoreson Law Firm 
18 Executive Park Road, Suite 1 
Hilton Head Island, SC 29928 
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843-842-5500 
 

 
8. Copies of any and all files kept, consulted, or generated by the Town Staff in connection with 
review, consideration, and approval of the Spinnaker DPR Application.  

* All documents are included in the Planning Commission packet for the Appeal, and are 
provided on the thumb drive. 

 
Sincerely, 
 

 
Nicole Dixon, CFM 
Senior Planner      
 
CC: File 
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 1 

              BEFORE THE BOARD OF ZONING 1 

       APPEALS OF THE TOWN OF HILTON HEAD ISLAND 

                STATE OF SOUTH CAROLINA 2 

                  COUNTY OF BEAUFORT 

   3 

   4 

   5 

   6 

            BEACHWALK HOTEL & CONDOMINIUMS 7 

                 ASSOCIATION, INC. AND 

              BEACHWALK HILTON HEAD, LLC. 8 

                    2016-CP-07-1294 

   9 

   10 

   11 

             APPLICATION FOR APPEAL NUMBER 

                    APL-001673-2016 12 

   13 

   14 

   15 

   16 

  ---------------------------/ 17 

           The hearing in front of the Hilton Head 18 

  Island Board of Zoning Appeals, was taken 19 

  pursuant to Notice and agreement, before Amanda 20 

  Bowen, Stenographic Reporter and Notary Public, 21 

  at the Hilton Head Library, 11 Beach City Road, 22 

  Hilton Head Island, South Carolina, on the 28th 23 

  day of November 2016, commencing at or about the 24 

  hour of 3:15 p.m.25 
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  APPEARANCES of COUNSEL: 1 

     FOR THE APPELLANTS: 2 

           THOMAS C. TAYLOR, ESQUIRE 3 

           Law Office of Thomas C. Taylor, L.L.C. 

           22 Bow Circle 4 

           Suite A 

           Hilton Head Island, South Carolina 29928 5 

           843.785.5050 

           tom@thomastaylorlaw.com 6 

                     -AND- 7 

           CHESTER C. WILLIAMS, ESQUIRE 8 

           Chester C. Williams, L.L.C. 

           17 Executive Park Road 9 

           Suite 2 

           Hilton Head Island, South Carolina 29938 10 

           843.842.5411 

           firm@ccwlaw.net 11 

   12 

     ALSO PRESENT: 13 

           Board Members 

           Barry Johnson, Esquire 14 

   15 

   16 

                        -  -  - 17 

   18 

   19 

   20 

   21 

   22 

   23 

   24 

  25 
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                       I N D E X 1 

   2 

                                             PAGE 3 

  EXHIBIT INDEX ------------------------------ 4 4 

   5 

  OPENING REMARKS AND STIPULATIONS: 

     By Mr. Stanford ------------------------- 5 6 

     By Mr. Williams ------------------------- 5 

   7 

  EXAMINATION OF CURTIS COLTRANE: 8 

     By Mr. Taylor -------------------------- 16 

     BY Mr. Cutrer  ------------------------- 23 9 

  EXAMINATION OF TODD THEODORE: 10 

     By Mr. Williams ------------------------ 24 

     By Mr. Cutrer -------------------------- 48 11 

     By Mr. Johnson ------------------------- 52 

     By Mr. Fingerhut ----------------------- 55 12 

  EXAMINATION OF CHARLIE HALTERMAN: 13 

     By Mr. Taylor -------------------------- 60 

     By Mr. Stanford ------------------------ 65 14 

     By Mr. Cutrer -------------------------- 65 

   15 

  EXAMINATION OF NICOLE DIXON: 

     By Mr. Williams ------------------------ 66 16 

     By Mr. Stanford ------------------------ 78 

     By Mr. Fingerhut ----------------------- 80 17 

     By Mr. Cutrer -------------------------- 82 

     By Mr. Stanford ------------------------ 84 18 

     By Mr. Cutrer -------------------------- 86 

     By Mr. Laudermilch --------------------- 86 19 

     By Mr. Williams ------------------------ 87 

   20 

  STATEMENT FROM COUNSEL OF SPINNAKER: 

     By Mr. Johnson ------------------------- 89 21 

  QUESTIONS FROM THE BOARD OF MR. JOHNSON: 22 

     By Various Members --------------------- 95 

   23 

   24 

  CERTIFICATE ------------------------------- 120 

  25 
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        D O C U M E N T A R Y   E V I D E N C E 1 

  NUMBER             DESCRIPTION             PAGE 2 

  EX-1     Ordinance                         16 3 

  EX-B     Deed                              63 4 

   5 

   6 

   7 

   8 

   9 

   10 

   11 

   12 

   13 

   14 

   15 

   16 

   17 

   18 

   19 

   20 

   21 

   22 

   23 

   24 

  25 
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            MR. STANFORD:  Next on our agenda 1 

      is a request for an appeal from Chester 2 

      Williams on behalf of Beachwalk Hotel & 3 

      Condominiums Association, Inc. and 4 

      Beachwalk Hilton Head, LLC.  The 5 

      appellant is appealing staff's 6 

      determination dated August 23, 2016, 7 

      that the proposed development of the 8 

      Spinnaker Welcome Center at 30 9 

      Waterside Drive is permitted as 10 

      proposed with the Development Plan 11 

      Review, which is the Application Number 12 

      DPR-001056-2016.  This is the 13 

      identification number 1673-2016.  And 14 

      so we would like to hear from the town 15 

      in conjunction with that. 16 

            MS. DIXON:  The staff suggests 17 

      that the appellant go first since it's 18 

      their request for the appeal. 19 

            MR. STANFORD:  I think that is 20 

      sensible since he is rooting to 21 

      overturn your actions. 22 

            Mr. Williams. 23 

            MR. WILLIAMS:  Mr. Chairman. 24 

            MR. STANFORD:  We normally have a25 
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      20-minute period of time.  If you need 1 

      to extend beyond that, please do so as 2 

      succinctly as possible. 3 

            MR. WILLIAMS:  We'll do our best. 4 

      For the record Chester Williams.  I'm a 5 

      local attorney on Hilton Head Island. 6 

      I'm here today as counsel for Beachwalk 7 

      Hotel & Condominium Association, Inc. 8 

      and Beachwalk Hilton Head, LLC.  Here 9 

      today also with me is my co-counsel, 10 

      Tom Taylor.  What I like to do with 11 

      you, Mr. Chairman, is go through some 12 

      background information.  We subpoenaed 13 

      a few witnesses, so we have some 14 

      questions for the witness and some 15 

      questions for Nicole Dixon, and I'll go 16 

      through the substance of our arguments. 17 

      Acceptable? 18 

            MR. STANFORD:  That's fine. 19 

            MR. WILLIAMS:  I have had the 20 

      opportunity to review the application 21 

      and the narrative in it.  I tried to 22 

      set out in sufficient detail what is 23 

      going on here.  The history of the 24 

      property.  This particular tract and25 
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      let me show you a couple things real 1 

      quick.  In Nicole's determination 2 

      letter that is being appealed, she 3 

      refers to this particular property, 4 

      which is an undeveloped tract on 5 

      Waterside Drive and Pope Avenue.  She 6 

      referred to it often as Tract B.  In 7 

      our application, we refer to it as 8 

      Parcel E, but they are the same 9 

      property.  We have two copies.  You may 10 

      want to pass this down.  I'm handing 11 

      you a copy of the 1984 -- I'm sorry -- 12 

      this is the '84 master plan.  Nobody 13 

      knows where the '87 plan is.  I think 14 

      that's it. 15 

            MS. DIXON:  This is '84. 16 

            MR. WILLIAMS:  November 5, '84. 17 

      This is the master plan that was -- 18 

            MR. STANFORD:  That is the one on 19 

      the screen? 20 

            MR. WILLIAMS:  Yes, this is the 21 

      one that was approved by the joint 22 

      planning ordinance that was the 23 

      ordinance prior to the original 24 

      adoption of the land management25 
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      ordinance.  And you referred to, Mr. 1 

      Stanford, the 1987 master plan.  There 2 

      is part of the problem.  This master 3 

      plan was amended by action of the 4 

      town's planning commission in May of 5 

      1987.  The boundaries of the PUD were 6 

      changed and back then it was known as 7 

      the town center PUD.  The boundaries 8 

      were changed to facilitate the 9 

      development, which is the Beachwalk 10 

      Hotel property and the densities and 11 

      the uses of the property.  But Nicole 12 

      refers to -- when Nicole refers to 13 

      Parcel B in her determination letter, 14 

      it is generally this area here where 15 

      you can see it says Tract B. 16 

            MR. STANFORD:  Is Tract B also 17 

      known as Tract E? 18 

            MR. WILLIAMS:  We refer to it as 19 

      Parcel E and here's why -- 20 

            Nicole, do you know where this is 21 

      in the materials?  Can you put this up 22 

      on the screen? 23 

            You'll see this is the 24 

      right-of-way of Pope Avenue, the25 
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      right-of-way of Waterside Drive and the 1 

      parcel you can see on this screen here. 2 

      We refer to it as Parcel E. 3 

            MR. CUTRER:  Is that currently in 4 

      development? 5 

            MR. WILLIAMS:  Yes, sir, it does. 6 

      One of the witnesses we have available 7 

      is Curtis Coltrane and he will testify 8 

      to some of these issues in a minute. 9 

      But in 1995 pursuant to the process 10 

      that was put in place by the town, the 11 

      Waterside PUD was the subject of the 12 

      categorical exemption of March 3, 1995, 13 

      and that's one of the main issues of 14 

      the appeal.  What is the effect of the 15 

      categorical exemption and the 16 

      expiration of the categorical exemption 17 

      in 2000 on the ability to develop 18 

      Parcel E. 19 

            MR. STANFORD:  Can you give us a 20 

      description of what a categorical 21 

      exemption is? 22 

            MR. WILLIAMS:  Curtis can do this. 23 

      Well, if you like, we can go ahead and 24 

      put --25 
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            MR. STANFORD:  I don't want to 1 

      interrupt your presentation. 2 

            MR. WILLIAMS:  There was a number 3 

      of outstanding permits for developing 4 

      the property that allowed for the 5 

      development in a manner that would not 6 

      then comply with the current code 7 

      requirements and some of these permits 8 

      had no expiration dates on them, and 9 

      property owners found that they had 10 

      right to develop their property in a 11 

      manner provided for by the old permits. 12 

      The 1987 amendment to the PUD was one 13 

      of those issues.  Robert Grays on 14 

      behalf of Pope Avenue Associates 15 

      applied for the categorical exemption. 16 

      It was granted.  The town recognized 17 

      the ability to develop the entire 15.1 18 

      acre tract as provided for in the 1987 19 

      master plan. 20 

            At that point, actually the hotel 21 

      was already built and that was subject 22 

      to the categorical exemption.  The 23 

      categorical exemption letter on its 24 

      face says it expired after five years.25 
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      The point there was to beat all the 1 

      bushes and shake all the trees and get 2 

      everybody who had a claim to develop 3 

      properties in a manner that did not 4 

      comply with the code and come out and 5 

      make their case and if the town agreed 6 

      with them, the categorical exemption 7 

      was issued.  But there was a time limit 8 

      on it.  After the time limit, the 9 

      categorical exemption letter on its 10 

      face and Nicole says in her 11 

      determination letter that any 12 

      subsequent development of properties 13 

      after the expiration date on March 3 of 14 

      2000 had to comply with current LMO 15 

      requirements. 16 

            MR. STANFORD:  Thank you. 17 

            MR. WILLIAMS:  The LMO as we have 18 

      it now, our position is that's what 19 

      controls the development of the 20 

      property.  The e-mails that were 21 

      included in your package I think 22 

      clearly show that when the development 23 

      permit for the Spinnaker Welcome Center 24 

      was filed and when it was approved --25 
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      actually, not when it was approved, 1 

      when it was filed, that apparently 2 

      neither the town or the applicant were 3 

      aware that the property was in a in a 4 

      PD-2 overlay district.  When Nicole 5 

      reviewed that application, she did not 6 

      take into account the provision of the 7 

      PD-2 overlay.  Most people are familiar 8 

      with PD-1 districts of the town.  The 9 

      major master plans area; Sea Pines, 10 

      Shipyard, Hilton Head Plantation, 11 

      Wexford and so forth. 12 

            The town code for a PD-2 planned 13 

      development overlay district, it is for 14 

      tracts that are smaller than the major 15 

      PD-1 zones.  Parcels between 5 and 249 16 

      acres are eligible for the PD-2 overlay 17 

      district.  250 acres and up, you have 18 

      to go with the PD-1 district.  The most 19 

      recent PD-2 overlay was approved 20 

      several years ago and it requires a 21 

      rezoning to go through it.  Several 22 

      years some property owned by the 23 

      Barnwell family near the section of 24 

      Squire Pope road and Gumtree Road.25 
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            The question is why jump through 1 

      all those hoops?  What are the benefits 2 

      of it?  What are the detriments of it? 3 

      If you read the LMO, Section 16-3-106, 4 

      Sub G deals with the PD-2 overlays.  It 5 

      is "to encourage creativity in design 6 

      and planning in the development of 7 

      parcels between five and 249 acres by 8 

      allowing greater design flexibility 9 

      than the underlying base zoning 10 

      district so that natural features may 11 

      be protected and development 12 

      concentrated in more suitable or less 13 

      environmentally sensitive areas."  The 14 

      underlying based district is the RD 15 

      district.  I suspect that when Nicole 16 

      reviewed the application, she reviewed 17 

      it with the RD district regulation 18 

      zoning. 19 

            When you are in a PD-2 district, 20 

      any use that is permitted in the 21 

      underlying base district is permitted 22 

      in that PD-2 district.  Subsection 4 23 

      under PD-2, the density and development 24 

      standards.  The primary reason to go to25 
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      the PD overlay, it allows you to shift 1 

      densities and the open spaces around, 2 

      so that you can develop part of the 3 

      property at a density higher that would 4 

      otherwise be allowed under the basis of 5 

      the district provided you offset that 6 

      with a corresponding open space -- 7 

      excuse me -- specifically common open 8 

      space, so that the net effect is that 9 

      the average density over the entire 10 

      PD-2 doesn't exceed what is provided 11 

      for in the underlying based zoning 12 

      district. 13 

            So those are the issues that apply 14 

      here.  The categorical exemption and 15 

      expiration of it and whether or not the 16 

      town applied the PD-2 overlay 17 

      requirements for the -- for the 18 

      Spinnaker Welcome Center. 19 

            With that, I ask Tom to come up 20 

      and Curtis will be our first witness to 21 

      come up. 22 

            MR. CUTRER:  Did I understand that 23 

      the RD district is the base zoning 24 

      district?25 
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            MR. WILLIAMS:  Correct. 1 

            MR. CUTRER:  Absent the PD-2 2 

      elections, the RD would have governed? 3 

            MR. WILLIAMS:  Correct.  RD still 4 

      governs, but so does the PD-2.  It is 5 

      not permitted in the RD district. 6 

            MR. CUTRER:  Thank you. 7 

            MR. WILLIAMS:  But because of the 8 

      PD-2, you can develop some of the areas 9 

      of PD-2 at a higher density that the RD 10 

      allows provided you offset that with or 11 

      common open space area, so the average 12 

      density doesn't exceed the RD district. 13 

            MR. TAYLOR:  It is not an 14 

      election.  It is what it is.  The 15 

      overlay district either covers it or 16 

      not according to the town plan. 17 

            Mr. Chairman, I have a copy for 18 

      each of you of Ordinance 92 -- excuse 19 

      me -- 93-33, which I'm going to be 20 

      asking Mr. Coltrane about.  And for the 21 

      record, Mr. Chairman, I'm providing a 22 

      copy as well, which I will be marking 23 

      as Exhibit 1, to the court reporter. 24 

            Curtis, would you come up, please.25 
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               (Whereupon, Exhibit 1 

               Number 1 was marked for 2 

               identification.) 3 

            MR. TAYLOR:  Mr. Chairman, Tom 4 

      Taylor.  I thank you for allowing as to 5 

      pair today so we can move things along 6 

      as quickly as we can.  We are calling 7 

      for the testimony of Curtis Coltrane. 8 

      I ask that you swear him in. 9 

            MR. STANFORD:  Would you state 10 

      your name. 11 

            THE WITNESS:  Curtis Coltrane. 12 

                   CURTIS COLTRANE, 13 

  a witness herein, having been duly sworn, 14 

  testified upon his oath as follows: 15 

            THE WITNESS:  Yes. 16 

            MR. STANFORD:  Thank you. 17 

                      EXAMINATION 18 

  BY MR. TAYLOR: 19 

       Q    Curtis, good afternoon.  Thank you for 20 

   being here.  Curtis, could you give the BZA for 21 

   some of those you may have recent movers to 22 

   Hilton Head, a little bit about your background 23 

   and tell them how you've been employed over the 24 

   course of the years as it relates to the town.25 
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       A    I can.  Well, I served as the town 1 

   attorney from June of 1989 to May of 2013. 2 

   Prior to that time from 1985 to 1989, I was the 3 

   town attorney and was with Jim Herring, who I 4 

   was employed by and a law partner in connection 5 

   with that.  Did a fair amount of work for the 6 

   town.  Following May of 2013, I became the 7 

   Master in Equity in Beaufort County.  In March 8 

   2007, I returned -- I didn't return to the 9 

   private firm.  I left the bench and became the 10 

   assistant town manager community development 11 

   with the town.  And in September of 2010, I 12 

   returned to private practice of law first with 13 

   an organization involving the current town 14 

   attorney, Mr. Alford, and I continue to do work 15 

   for the town.  Following in 2013 that law firm 16 

   split.  I've been on my own with John Wilkins 17 

   since then.  In 2013 and '14 and I assisted with 18 

   the drafting of the current editions of the land 19 

   management ordinance. 20 

       Q    Curtis, thank you.  Can you tell the 21 

   BZA a little bit about the history of how the 22 

   town came to adopt what is known as the 23 

   categorical exemption ordinance, what gave rise 24 

   to it and what was the intention of it to the25 
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   best of your knowledge, and I believe you have 1 

   pretty good knowledge about it. 2 

       A    In the early 1990s, the town was still 3 

   focused.  On very much focused on growth 4 

   management efforts throughout the town and issue 5 

   had arisen with respect to the permits that had 6 

   been issued by both Beaufort County and the town 7 

   under previous editions of the land management 8 

   ordinance and the previous ordinance, which was 9 

   the development standards ordinance and the 10 

   concern was that you had frankly an unquantified 11 

   number of permits and it was difficult for the 12 

   town staff and the town council to get its head 13 

   around what was out there that might come along 14 

   and how that would blend in with what the town 15 

   was trying to do. 16 

            In the earlier 1990s, there was a 17 

   committee of the town council members called the 18 

   growth management task force that was involved 19 

   in trying wrestle with the various development 20 

   management issues.  A law firm out of Kansas 21 

   City, Missouri, known as Freilich, Leitner & 22 

   Carlisle lie and through work with the Freilich 23 

   firm, the town council, the growth management 24 

   task force and me, the ordinance, which is 92-3525 
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   or rather 93-33, the adopted number, was adopted 1 

   with the goal to providing two things.  One, to 2 

   allow who possessed development rights under 3 

   existing permits to have them verified, if you 4 

   will.  And two, to put a time limit on the 5 

   execution of those permits so that the town 6 

   would then know that within a given span of 7 

   years either something would be built here or 8 

   would not, and that was the goal to provide some 9 

   certainty to the ongoing development within the 10 

   town so that the town could then gauge its 11 

   owning planning efforts by having a better idea 12 

   of what would or perhaps would not ever come to 13 

   pass. 14 

            The ordinance 93-33 was adopted.  It 15 

   had attached to it a series of procedures that 16 

   allowed for the holder of the given permit to 17 

   seek one or two separate determinations.  One, 18 

   just to the specific vested rights and the 19 

   other, the categorical exemption which deals 20 

   with on the whole this application -- this 21 

   permit that I hold is exempt from current 22 

   restrictions placed by the land management 23 

   ordinance, and you had a deadline, I want to 24 

   say, of December 31, 1994, to file.  My25 
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   recollection is that the only applications that 1 

   were ever received related to categorical 2 

   exemptions, there were probably 15 to 20 of them 3 

   filed.  I believe, they were all granted and 4 

   each of them was documented by correspondence 5 

   similar to the letter from Mr. Brechko, that you 6 

   may have before you or certainly before this 7 

   hearing is over. 8 

            MR. TAYLOR:  It is Exhibit D. 9 

            THE WITNESS:  That states what the 10 

      town recognizes and also puts a 11 

      deadline on it and the deadline stated 12 

      that if you do not execute your permit 13 

      by the given date, which was five years 14 

      from the date of the letter, that any 15 

      development following that date would 16 

      have to be in compliance with the 17 

      requirements of the zoning and planning 18 

      ordinance that existed at the moment 19 

      you filed your application.  I think 20 

      that was understandable, but that was 21 

      what the town attempted to do in '93. 22 

      That's what the ordinance, I think, on 23 

      its face says it does.  And then with 24 

      respect to -- that is what the town was25 
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      trying to accomplish in 1993. 1 

  BY MR. TAYLOR: 2 

       Q    And Curtis in a nutshell, is it 3 

   accurate to say that basically it was either a 4 

   matter to all these permit holders who had given 5 

   permits before the restrictive LMO or the 6 

   predecessor came to be, either build or lose 7 

   your rights? 8 

       A    Well, either build within a given time 9 

   frame or therefore build in conformance with 10 

   whatever the LMO said to build to it. 11 

       Q    Curtis, I got what is marked earlier as 12 

   Exhibit D to this.  This is a letter that was 13 

   written by Mr. Brechko.  Did you have an 14 

   opportunity before this hearing to take a look 15 

   at it? 16 

       A    Yes. 17 

       Q    Can you identify it, that is, the date 18 

   it appears it has been written and if that is 19 

   the categorical exemption letter? 20 

       A    It was.  It is dated March 3rd, 1995. 21 

   It is a letter responding to an application 22 

   filed on behalf of Pope Avenue Associates by Mr. 23 

   Robert L. Graves, and it does, in fact, 24 

   recognize as being categorically exempt the town25 
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   center PUD as it was permitted on the date 1 

   stated here. 2 

       Q    And Curtis, to the best of your 3 

   knowledge, to the property you're talking about 4 

   in Exhibit D, does it contain Parcel E that we 5 

   are discussing today? 6 

       A    I believe that it does, yes. 7 

       Q    All right.  And Curtis, that letter was 8 

   issued March 3rd, 1995, and expired March 3rd 9 

   2000, correct? 10 

       A    Yes. 11 

       Q    All right. 12 

       A    Well, the categorical exemption expired 13 

   March 3rd, 2000. 14 

       Q    Curtis, may I have that back, please. 15 

   Thank you. 16 

            Curtis, would you please answer any 17 

   questions Nicole or the board may have for you. 18 

            MR. STANFORD:  Any questions from 19 

      the town? 20 

            MS. DIXON:  I have none. 21 

            MR. STANFORD:  Any questions from 22 

      the board? 23 

                      EXAMINATION 24 

  BY MR. CUTRER:25 
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       Q    In 1995, how much of this development 1 

   existed? 2 

       A    I don't know. 3 

            MR. WILLIAMS:  Chester Williams. 4 

      I can answer that for you.  The part of 5 

      the property that is labeled on the 6 

      survey that is up on screen right now 7 

      is Parcel A and C is the site of the 8 

      Beachwalk Hotel.  That property hadn't 9 

      been developed at the time of the 10 

      categorical exemption.  That tract was 11 

      commenced almost immediately after the 12 

      1987 amendment of the master plan, so 13 

      that was the only tract that was 14 

      developed at that time. 15 

            THE WITNESS:  Typically, it would 16 

      only apply to where there was no 17 

      development otherwise the permit would 18 

      be received and there would have been 19 

      nothing to seek. 20 

            MR. CUTRER:  Right. 21 

            MR. STANFORD:  Other questions? 22 

      Thank you, Mr. Coltrane. 23 

            Another question? 24 

            MR. TAYLOR:  None for me, Mr.25 
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      Chairman.  I just wanted to ask, 1 

      please, think hard because I hope to 2 

      let Mr. Coltrane and I don't want to 3 

      reach the end of this hearing and have 4 

      somebody say "Oh, I wish I found out a 5 

      little more about that." 6 

            MR. STANFORD:  Curtis, you are 7 

      excused. 8 

            MR. TAYLOR:  May we call Todd 9 

      Theodore, please? 10 

            MR. STANFORD:  Please. 11 

            Well, Mr. Theodore, will you 12 

      please state your name. 13 

            THE WITNESS:  Todd Theodore. 14 

                    TODD THEODORE, 15 

  a witness herein, having been duly sworn, 16 

  testified upon his oath as follows: 17 

            THE WITNESS:  Yes. 18 

            MR. STANFORD:  Thank you. 19 

                      EXAMINATION 20 

  BY MR. WILLIAMS: 21 

       Q    Good afternoon, Mr. Theodore.  Would 22 

   you please tell the board what your current 23 

   position is? 24 

       A    I'm a principal at Wood & Partners.25 
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       Q    Do you sit on any town boards? 1 

       A    I sit on the planning commission. 2 

       Q    Is it accurate to state that your job 3 

   is basically to help landowners to get permits 4 

   -- apply for and obtain permits for the town? 5 

       A    Yes. 6 

       Q    And in that process, I assume, you're 7 

   familiar with the provisions in the LMO.  Is 8 

   that important for your job? 9 

       A    Yes. 10 

       Q    When you submitted the development 11 

   review plan for the Spinnaker Welcome Center, 12 

   did you note that their property was subject to 13 

   the March 3rd, 1995, categorical exemption 14 

   letter? 15 

       A    No, I did not. 16 

       Q    Have you had a chance to review that 17 

   categorical exemption letter since then? 18 

       A    I did somewhat.  I got the notice to 19 

   subpoena on Saturday, so I had a short time to 20 

   prepare for this. 21 

       Q    Would you agree that it expires on 22 

   March 3rd, 2000? 23 

       A    That is what I read, yes. 24 

       Q    When you submitted the development25 
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   review application for the Spinnaker Welcome 1 

   Center, did you know it was part of the 2 

   Waterside PD-2 overlay district? 3 

       A    No, I did not know that. 4 

       Q    Is there any question in your mind now 5 

   that Parcel E is part of the Waterside PUD 6 

   district and subject to the PUD overlay 7 

   regulations? 8 

       A    What threw us off and maybe threw the 9 

   town off as well is the PUD 2 zoning map that is 10 

   available on the website that we use for the 11 

   land zoning and the PD-2 had that parcel 12 

   excluded from PD-2.  It was highlighted as not 13 

   being part of a PD-2, so we indicated as the 14 

   underlying district, which was RD. 15 

       Q    All right.  Again, I like to do sort of 16 

   theoretical plan exercise with you and what I 17 

   like you to -- let's assume you have a client 18 

   that owns an undeveloped tract of land on Hilton 19 

   Head Island located in the RD, the resort 20 

   development.  And he takes 15.1 acres and also 21 

   let's assume it is in the PD overlay district. 22 

   The RD district, and correct me if I'm wrong. 23 

   You probably know this stuff better than I do. 24 

   The RD district allows development at 16 units25 
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   per acre for residential, 35 rooms per acre for 1 

   hotel use and 8,000 square feet for 2 

   nonresidential development.  To your 3 

   recollection, is that correct? 4 

       A    I think so.  I primarily focus on the 5 

   land use of that parcel in particular Parcel E, 6 

   which was, like, 1.0688, but I normally work on 7 

   commercial-type uses. 8 

       Q    So in our theoretical land planning, 9 

   what we can assume is the sight plan of 10.375 10 

   acre portion of the property for residential or 11 

   timeshare use with 198 units and 5,262 square 12 

   feet that is residential use.  That is a 13 

   residential density of a little over 18 units 14 

   per acre, but as I understand the PD-2, overlay 15 

   density requirements, you can have that higher 16 

   residential density on that particular part of 17 

   the PD-2 provided you offset it with common open 18 

   space in another area; is that correct? 19 

       A    Yes, correct. 20 

       Q    Now, the 198 units on the RD district, 21 

   if you use 16 units per acre requires 12.375 22 

   acres to support the density.  I have a 23 

   calculator and pad if you want to check these 24 

   figures, so just let me know if you do.  The25 
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   5,262 square feet of commercial space requires 1 

   .659 acre if you apply 8,000 square feet per 2 

   acre which totals 13.034 acres.  With me so far? 3 

       A    You're kind of losing me a little bit. 4 

       Q    Tell me what you don't understand. 5 

       A    You're just throwing out numbers.  I 6 

   mean, we look things at the PD-2 -- the whole 7 

   point of having a PD-2 is to be flexible.  I 8 

   look at it as through the year it has evolved, 9 

   the PD-2, and the hotel was built.  The 10 

   residential was built over time and where there 11 

   was commercial, there is no longer commercial, 12 

   it is residential and where it was indicated 13 

   commercial along the front, there is actually 14 

   some residential units.  That was the first unit 15 

   that was built up towards 278. 16 

       Q    And all that was done under the master 17 

   plan that was in effect at the time? 18 

       A    Correct, but the purpose of the PD-2 is 19 

   to allow the flexibility to be responsive to the 20 

   market as time goes on. 21 

       Q    And you heard my description of why 22 

   someone goes through a PD-2, so -- 23 

       A    Correct. 24 

       Q    Was that an accurate description of25 
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   what the primary use of the PD-2 is? 1 

       A    As far as I can follow you, yes. 2 

       Q    I want to make sure you are clear. 3 

       A    All the different numbers you're 4 

   throwing out there.  All I know is once you 5 

   highlighted your concern and you submitted an 6 

   appeal, we looked at the open space on the 7 

   overall property.  Albeit, it was crude and 8 

   quick, we use the CAT file and an aerial images. 9 

   All the open space is still well within the 10 

   original calculations in the original PD-2. 11 

       Q    Did you look at the density? 12 

       A    We did. 13 

       Q    What sort of conclusions did you come 14 

   to? 15 

       A    It is the flexibility of the PUDs it 16 

   migrated towards closer to 278 and the 17 

   commercial units in the back is no longer there. 18 

   There really is no commercial until you account 19 

   for the hotel and Parcel E and what is being 20 

   proposed on that. 21 

       Q    Did you look at the overall density 22 

   what was developed on the existing parcels and 23 

   what the average density is available under the 24 

   RD district is?25 

ATTACHMENT K



       A    You said it was 16 units per acre. 1 

       Q    For residential.  35 for hotels and 2 

   8,000 for commercial. 3 

       A    Repeat your numbers back to me. 4 

       Q    You want a pad and paper? 5 

       A    I can write it down right here. 6 

       Q    And I've got a copy of the LMO here, 7 

   but the RD district is 16 units per acre for 8 

   residential.  It allows 35 rooms per acre for 9 

   hotels, and it allows 8,000 square feet per acre 10 

   for a nonresidential development. 11 

       A    Okay. 12 

       Q    So to go back to the theoretical sight 13 

   plan, you take a 10.375 acre portion of the 15.1 14 

   portion and you developed 198 timeshare units 15 

   along with 5,262 square feet of commercial use, 16 

   and I represent to you I got those figures from 17 

   the town's building permits for the Waterside by 18 

   Spinnaker project. 19 

       A    5,000? 20 

       Q    5,262. 21 

       A    And where was that used? 22 

       Q    There is a building permit for a 23 

   commercial building for part of that 24 

   development, so again, I got a calculator here25 
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   if it will help if you want to use it. 1 

            MR. STANFORD:  Where are we going 2 

      with this mathematics exercise? 3 

            MR. WILLIAMS:  What I want to try 4 

      to figure out is whether or not what is 5 

      currently developed there complies with 6 

      the current LMO requirements. 7 

            MR. STANFORD:  Okay. 8 

            MR. WILLIAMS:  Let me rephrase it. 9 

      What is currently developed plus what's 10 

      proposed.  Whether that in aggregate 11 

      complies with the current LMO. 12 

            THE WITNESS:  If I may speak? 13 

  BY MR. WILLIAMS: 14 

       Q    Yes. 15 

       A    I'm kind of not following you.  I feel 16 

   like we are in warp zone.  We are half in the 17 

   PUD and half not and it is expired -- 18 

       Q    I don't mean to cut you off.  Nicole 19 

   acknowledged in her determination letter that 20 

   the expiration of the categorical exemption 21 

   didn't kill the PUD.  The PUD is still there. 22 

   The town code recognizes the Waterside PUD is 23 

   now a PD-2 overlay district.  And because of 24 

   that, would you not assume that you have to25 
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   comply with the PD-2 overlay district 1 

   requirements? 2 

       A    I mean, I'm not a lawyer or expert. 3 

       Q    Like I say, theoretical land planning 4 

   exercise.  We got a 15.1 acre tract.  It is in 5 

   the base RD district also with a PD-2 overlay 6 

   district. 7 

       A    Okay. 8 

       Q    And there is no question that this 9 

   property is in a PD-2 overlay, is there, the 10 

   property that we are dealing with that is 11 

   subject of the appeal? 12 

       A    Right. 13 

       Q    So to go back where we were, if you 14 

   need to comply with the PD-2 regulations.  You 15 

   developed a 10.75 --735 with a 198 residential 16 

   timeshare and 5,262 square feet of commercial 17 

   space. 18 

       A    Right.  And are you saying the 10.735 19 

   is Parcel F. 20 

       Q    Let's assume it is Parcel F because 21 

   that one happens to be 10.735 acres. 22 

       A    Got it. 23 

       Q    That is the density on Parcel F.  If 24 

   you were to develop that under the current LMO25 
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   requirements, could you do that if it wasn't in 1 

   a PD-2 overlay district? 2 

       A    No. 3 

       Q    Okay.  But because it is in a PD-2 4 

   overlay district -- 5 

       A    But what you are not taking into 6 

   account is the PUD, it is a blanket district. 7 

   So you take the whole piece of land, which is 8 

   the 15 acre, which is not the 10.735. 9 

       Q    That is not part of my question.  You 10 

   could not develop under the current code 11 

   requirements absent the PD-2 overlay, but with 12 

   the PD-2 overlay, you can do that because it 13 

   allows you to the build on the density higher 14 

   but you have to offset with common open space, 15 

   so that the average density over 15.1 acres 16 

   doesn't it exceed the RD district.  Is that 17 

   accurate? 18 

       A    Yes. 19 

       Q    Okay.  So we use 10.735 acres and I 20 

   think if you do the math and I'll be happy to 21 

   give you some time to go through it.  If you 22 

   take the 198 units and the 5,262 square feet of 23 

   commercial space, without the PD-2, you need 24 

   13.043 acres to develop that amount of density.25 
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            MR. STANFORD:  Is that the 1 

      question? 2 

  BY MR. WILLIAMS: 3 

       Q    Well, I didn't phrase that as a 4 

   question. 5 

            Is that correct? 6 

       A    I mean, that is referencing back to -- 7 

   again, I haven't had a chance to go back through 8 

   all that background on the changes in the PD-2 9 

   and the changes that went along with the 10 

   process, so... 11 

       Q    I'm not so sure any sort of the changes 12 

   are germane. 13 

       A    It was changed when the hotel was built 14 

   and there was a re-shifting from the allocation 15 

   dollars. 16 

       Q    Actually, that was before the hotel was 17 

   built.  That facilitated the development of the 18 

   hotel, so -- 19 

       A    So that was a change. 20 

       Q    We are working from the 1987 master 21 

   plan which was the one referred to the 22 

   categorical exemption. 23 

       A    Okay. 24 

       Q    So the way I come to these figures that25 
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   198 units on 10.735 is 18.44 units per acre.  A 1 

   198 units, 16 units per acre, which is a 2 

   permitted in your base district would require 3 

   12.375.  If you divide 198 by 16, you get 4 

   12.375.  The 5,262 square feet is 8,000 square 5 

   feet per acre requires 2659, so if you add up 6 

   what is required under the base, that is the 7 

   12.375 and the 2659, you get the 13.04 acres. 8 

       A    Okay. 9 

       Q    So that's what you would need to 10 

   develop those densities under the current code 11 

   absent the PD-2 overlay.  Does that seem 12 

   correct? 13 

       A    Yes. 14 

       Q    Okay. 15 

       A    As far as I know. 16 

       Q    Okay. 17 

       A    I don't have an ordinance book in front 18 

   of me. 19 

       Q    So if you actually used 10.735 acres 20 

   and under the base zoning district, you would 21 

   have been required to use 13.034 acres, the 22 

   difference between those is 2.299 acres.  So you 23 

   have to have 2.299 acres of the common open 24 

   space in the remainder of the PUD in order to do25 
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   that development.  Is that an accurate statement 1 

   assuming my figures are correct? 2 

       A    I guess what is throwing me off is this 3 

   has already been developed under a PUD and it 4 

   was being built by the flexibility and that is 5 

   how the densities were distributed, and you 6 

   wouldn't necessarily call that "open space."  I 7 

   guess it would be land. 8 

       Q    Well, the code under the PD-2 9 

   requirement refers to common open space.  You 10 

   can build the densities higher than what is 11 

   allowed in underlying base district provided. 12 

       A    Well, the calculations already meets 13 

   the open space, so I don't know if you are using 14 

   the right term. 15 

       Q    Right now -- in our theoretical 16 

   exercises, we are doing this outside of the 17 

   PD-2.  So in our theoretical exercise, the 18 

   10.735 you would have to have allocated 13.034 19 

   acres -- 20 

       A    Theoretically, you couldn't do that 21 

   density because you couldn't shift that.  You 22 

   can only shift that in a PD-2. 23 

       Q    Oh, I understand that.  We start with a 24 

   15.1 acre tract and in order to do the25 
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   development that we're talking about, you would 1 

   have had to subdivide the property differently, 2 

   so that you have 13.034 acres tract to the 198 3 

   units and commercial space. 4 

            Is that an accurate statement? 5 

       A    Yes. 6 

       Q    At this point, out of the 15.1, we used 7 

   up 13.034? 8 

       A    Right. 9 

       Q    So your client is happy with that 10 

   development and it's time to move on to Phase 2 11 

   of this additional land.  I want to build a 91 12 

   room hotel.  The code currently allows 35 rooms 13 

   per acre for a hotel.  35 rooms, 19 units that 14 

   is 2.6 acres.  2.6 acres plus the 13.034 acres 15 

   that you already used up out of 15.1 gives you 16 

   15.634 acres.  So under the current code 17 

   requirements absent the PD-2 overlay, could you 18 

   do that development? 19 

       A    No. 20 

       Q    Okay. 21 

       A    As far as I can tell without having the 22 

   LMO right in front of me, but the intent of the 23 

   PUD is to allow flexibility, but you're trying 24 

   to apply the RD to the whole property when it25 
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   was partially developed under the PUD and now we 1 

   are asking it for this remaining piece and we 2 

   applied the RD land use to it and -- 3 

       Q    And there is part of the problem.  You 4 

   applied the RD requirement, but you didn't apply 5 

   the PD-2 requirements.  Had you known when you 6 

   filed the development permit application that 7 

   the property was in a PD-2 overlay district, 8 

   would you have gone and taken a look at the 9 

   requirements of the PD-2 and determine whether 10 

   or not you could do that not only in compliance 11 

   with the RD district requirements, but also in 12 

   compliance with the PD-2 district requirements? 13 

       A    I could do it. 14 

       Q    Well -- 15 

       A    When you go back and look at the 16 

   allocations -- 17 

       Q    My question -- 18 

       A    -- it's intended to go on this 19 

   property. 20 

       Q    My question was if you had known about 21 

   the PD-2 at the time that you filed for the 22 

   application, would you have gone back and 23 

   checked the PD-2 requirements? 24 

       A    Yes.25 
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       Q    And I'm reading Section 16-3-106, Sub 1 

   G, Sub 4, Sub A.  "A section or phase of the 2 

   planned development may be built at a density 3 

   which is greater than the site-specific density 4 

   allowed by the underlying base zoning district, 5 

   provided that any such concentration of density 6 

   is offset by an area of lower density in another 7 

   section or phase of the planned development or 8 

   by an appropriate reservation of common open 9 

   space elsewhere in the planned development.  The 10 

   average density for the PD-2 Overlay District 11 

   shall not exceed the maximum density permitted 12 

   in the base zoning district." 13 

            I submit to you that when you apply the 14 

   RD requirements for the density, the base zoning 15 

   district, to the 15.1 acres that's there and you 16 

   apply the existing 198 residential, the 5,262 17 

   square feet of commercial space, 91 hotel rooms, 18 

   that you are already in excess of what is 19 

   allowed under the RD district? 20 

       A    I don't see it that way. 21 

       Q    Tell me how you see it. 22 

       A    Because you're penalizing something 23 

   that has built in the past and applying it to 24 

   the future.25 
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       Q    Isn't that part and parcel to the PD-2 1 

   overlay? 2 

       A    Well, the PD-2 have occasions of 3 

   commercial, residential -- 4 

       Q    You're not talking about the PD-2; 5 

   you're talking about the 1987 master plan? 6 

       A    Right. 7 

       Q    So let's talk about that for a minute. 8 

   The 1987 master plan was the subject of the 1995 9 

   categorical exemption? 10 

       A    Correct. 11 

       Q    It expired on March 3rd, 2000? 12 

       A    Then there you go.  Then it is an RD 13 

   piece of property. 14 

       Q    No, because it still sets the 15 

   boundaries of the property.  What the expiration 16 

   -- 17 

       A    I know. 18 

       Q    -- let me finish.  With the expiration 19 

   of the categorical exemption says you can no 20 

   longer rely on the development as set forth of 21 

   the densities and uses of the master plan, 22 

   instead you have to comply with the current code 23 

   requirements for any parcel that is developed 24 

   after the expiration of the categorical25 
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   exemption. 1 

       A    Right. 2 

       Q    So -- 3 

       A    And you and I are in agreement with 4 

   that.  Which means that piece is undeveloped 5 

   thus the underlying district is RD so we treated 6 

   it and based on RD commercial density and that's 7 

   the way we looked at that parcel. 8 

       Q    But you did not look at or apply the 9 

   PD-2 requirements or restrictions for the 10 

   development of that property? 11 

       A    But that's where I think we were in a 12 

   warp zone.  We are stuck in a PD-2 and we are 13 

   stuck in the current code. 14 

            MR. STANFORD:  What applies?  Is 15 

      it RD or PD-2 or both in your opinion? 16 

            THE WITNESS:  I believe it is the 17 

      RD.  It is the underlying district. 18 

      The PD-2 allows flexibility as time 19 

      goes on which is what this property has 20 

      done.  The PD-2 allows room for 21 

      flexibility when you are outside the 22 

      gate and share buffers and open space 23 

      and things like that.  This one even 24 

      meets its open space criteria on sight,25 
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      so it can almost stand independently on 1 

      its property boundaries rather then 2 

      even relying on the rest of the 3 

      property to count for open space and 4 

      impervious permits and calculations as 5 

      well, so it was intended to stand on 6 

      its own. 7 

            MR. STANFORD:  Does that take into 8 

      account the concept master plan that 9 

      was applied to the overall tract in 10 

      1987? 11 

            MR. WILLIAMS:  1987 is when it was 12 

      last applied and it expired in 2000. 13 

            THE WITNESS:  It has not been 14 

      found, but we did have a copy of the 15 

      architect that drew a site plan that 16 

      wasn't called a PUD plan, but it was a 17 

      site plan that showed commercial up on 18 

      that front parcel when that categorical 19 

      exemption was all established. 20 

            MR. STANFORD:  Understood.  I 21 

      think I understand.  But my question to 22 

      you is doesn't the overall concept 23 

      master plan that was final and approved 24 

      in 1987 apply to the development of25 
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      this smaller tract within that? 1 

            THE WITNESS:  Yes. 2 

            MR. STANFORD:  All right.  How can 3 

      we determine what the applicable use of 4 

      that property is if we don't have that 5 

      concept master plan? 6 

            THE WITNESS:  I don't know. 7 

            MR. STANFORD:  Thank you. 8 

  BY MR. WILLIAMS: 9 

       Q    So is it your testimony that not 10 

   withstanding the fact that Nicole's 11 

   determination letter says the property is 12 

   located in the PD-2 overlay district that the 13 

   development of part of that property does not 14 

   have to comply with the PD-2 overlay district 15 

   requirements? 16 

       A    Based on zoning, not the map.  The map 17 

   is incorrect that's -- that's available on the 18 

   website, but based on, you know, after you 19 

   highlighted the question, apparently this parcel 20 

   is in the PD-2 Waterside district. 21 

       Q    And does that mean that any development 22 

   of the parcel must not only comply with the base 23 

   zoning district and also require to comply to 24 

   the PD-2 overlay district?25 
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       A    Yes, I believe so. 1 

            MR. STANFORD:  The answer was yes? 2 

            THE WITNESS:  Yes. 3 

  BY MR. WILLIAMS: 4 

       Q    And I think it was contrary when you 5 

   asked the question, Mr. Stanford. 6 

            And I think you are right about that. 7 

   If you have a parcel in the overlay district, 8 

   regardless -- well, your application says you're 9 

   in the corridor district, that means you have to 10 

   comply with the requirements of the corridor 11 

   overlay district, correct? 12 

       A    Yes. 13 

       Q    If your application had mentioned that 14 

   it is in the PD-2 overlay district, then it 15 

   would have been required to comply with the PD-2 16 

   overlay requirement, correct? 17 

       A    Yes. 18 

       Q    I think that's all the questions I 19 

   have. 20 

            MR. STANFORD:  Any questions for 21 

      Mr. Theodore from the board? 22 

            MR. CUTRER:  We've heard about 23 

      5,262 square feet of nonresidential 24 

      development.25 
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            MR. WILLIAMS:  Yes. 1 

            MR. CUTRER:  Is that what's 2 

      proposed for this welcome center. 3 

            MR. WILLIAMS:  No. 4 

            MR. CUTRER:  Or is that already 5 

      existing? 6 

            MR. WILLIAMS:  That is already 7 

      existing as part of the Waterside 8 

      Spinnaker project. 9 

            MR. CUTRER:  What is that 10 

      nonresidential property? 11 

            MR. WILLIAMS:  I don't know the 12 

      answer.  I'm not familiar with the 13 

      property.  It is a timeshare. 14 

            MR. CUTRER:  So the property 15 

      currently developed -- let me finish, 16 

      please -- the property that is 17 

      currently developed consists of 198 18 

      residential units, 91 hotel units and 19 

      5,265 square feet of some kind of 20 

      nonresidential units? 21 

            MR. WILLIAMS:  Correct, if by the 22 

      term "the property," you refer to as 23 

      Parcel F, Parcel D and Parcel A and C 24 

      on the survey that is on the screen,25 
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      yes. 1 

            MR. CUTRER:  I don't know what I'm 2 

      referring to.  Can I ask one basic 3 

      question? 4 

            MR. WILLIAMS:  Yes. 5 

            MR. CUTRER:  What is the -- I 6 

      understand -- I've read all of this 7 

      material, some of it highly technical, 8 

      some of it not.  What I don't get is 9 

      what is the objection here?  Why are 10 

      your clients opposing this development 11 

      and what is the objection to it. 12 

            MR. WILLIAMS:  Our clients are -- 13 

      own property in this PUD and we want to 14 

      make sure that it complies with all the 15 

      town requirements.  As Mr. Stanford 16 

      asked earlier, how can we tell with the 17 

      1987 master plan if the town doesn't 18 

      have it.  It may show Parcel E as open 19 

      space.  I don't know that.  But what I 20 

      do know is that when I apply the 21 

      current code requirements of the RD 22 

      district to what is developed on this 23 

      15.1 acre, there is no density left for 24 

      any development or very little density25 

ATTACHMENT K



      left for any development on Parcel e 1 

      and certainly not enough to develop a 2 

      7500 square foot commercial facility. 3 

      It doesn't comply with the town code. 4 

            MR. WILSON:  There appears there 5 

      is some murky water here. 6 

            MR. WILLIAMS:  Absolutely not. 7 

      Tell me what -- 8 

            MR. WILSON:  No, no.  I'm 9 

      suggesting -- I like to know what the 10 

      motivation of your client is other than 11 

      seeing that the town code is enforced, 12 

      is there some other motivation? 13 

            MR. WILLIAMS:  I'm not sure that 14 

      that's germane to the appeal even if 15 

      the decision that was made is correct 16 

      or not, but my client owns -- if my 17 

      client is entitled as the property 18 

      owner in this PUD to maintain that area 19 

      as open space, then it has the right to 20 

      do so and this the process to do that. 21 

            MR. WILSON:  I'd like to know the 22 

      motivation. 23 

            MR. STANFORD:  We may hear more 24 

      about that as the hearing proceeds.25 
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            Any other questions for Mr. 1 

      Theodore? 2 

            MR. CUTRER:  I have one. 3 

            MR. STANFORD:  Yes. 4 

                      EXAMINATION 5 

  BY MR. CUTRER: 6 

       Q    To use Mr. Williams's calculations, 7 

   which I assume the math is correct, there are 8 

   198 residential units at 16 per acre permitted 9 

   under the LMO that requires 12.375 acres to 10 

   develop.  Did the 198 units actually take 12.375 11 

   acres to develop? 12 

       A    No.  I mean, there is parcel 13 

   boundaries, but Parcel F is all contained in 14 

   that boundary. 15 

       Q    If the LMO allows a maximum density per 16 

   acre and I develop a property with less than 17 

   that density, does that unused density or unused 18 

   acreage get credited some other way like open 19 

   space? 20 

       A    If it's entitled to look an RD and you 21 

   don't use all of it. 22 

       Q    Looking at the math that Mr. Williams 23 

   presented -- 24 

       A    Yeah.25 
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       Q    -- 198 units of residential and 16 per 1 

   acre and 12.375 acres required, nonresidential 2 

   5,262 square feet permitted 8,000 square feet 3 

   per acre that gets you .658 acres -- 4 

       A    Right. 5 

       Q    And the hotel is 91 rooms, 35 units per 6 

   acre, 2.6 acres all that added up to 15.633 7 

   acres on a 15.1 acre site.  That's taking the 8 

   maximum allowable density for each of these 9 

   three categories of use and applying them 10 

   mathematically.  I guess my question is was the 11 

   property actually developed at less density than 12 

   what this calculation would show?  In other 13 

   words, how many acres were really used in the 14 

   residential property?  How many acres were 15 

   really used in the hotel?  And how many acres 16 

   were really used in the nonresidential?  You may 17 

   not know the answer to that. 18 

            MR. WILLIAMS:  I can answer that 19 

      question for you Mr. Cutrer.  The 5,262 20 

      commercial and the 198 units are 21 

      developed on what is shown here as 22 

      Parcel F, 10.735 acres.  The 91 hotel 23 

      rooms are developed on what is s here 24 

      at Parcel A and C, 2.6 acres, and you25 
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      then have the roadway right-of-way of 1 

      Waterside Drive, which is Parcel D, 2 

      which is .697 acres and then you have 3 

      the undeveloped tract of Parcel E. 4 

            When you apply -- and one of the 5 

      beauties of the PD-2 overlay district 6 

      is it allows you to do that.  It allows 7 

      you to develop the 10.375 acres at a 8 

      density greater than what the RD 9 

      allows, but at the same time you need 10 

      to offset that for reserving more 11 

      common space than you would be 12 

      otherwise required to do in the RD 13 

      district so that the end result is that 14 

      the average density over the entire 15 

      15.1 acre doesn't exceed the aggregate 16 

      density to each of the individual 17 

      parcels that are available in the RD 18 

      district. 19 

            Does that make sense? 20 

            THE WITNESS:  If we're going to 21 

      get technical with that, wouldn't you 22 

      say that hotel has been vacated for a 23 

      whole number of years.  It has been 24 

      basically moth balls.  The stairs have25 
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      been taken off.  It has been boarded 1 

      up.  It has been trying to avoid 2 

      condemnation because it is unsafe.  I'm 3 

      surprised -- 4 

            MR. WILLIAMS:  It is not unsafe. 5 

      That is documented in the town.  Excuse 6 

      me.  I need that on the record. 7 

            THE WITNESS:  It is a vacant.  It 8 

      is an eyesore.  I'm surprised it never 9 

      went to the design review board to 10 

      approve the boarding up of that 11 

      building.  I'm sure Spinnaker folks 12 

      love driving by there all the time and 13 

      having the tape around it and the 14 

      barricades and the painted plywood 15 

      boards and all that stuff.  But my 16 

      question is I think there is duration 17 

      of time that is more than 18 months 18 

      that this building hasn't been utilized 19 

      as it's intended and it's not being 20 

      maintained. 21 

            MR. STANFORD:  That is not our 22 

      jurisdiction. 23 

            THE WITNESS:  Well, what I'm 24 

      saying is, you know, would that be25 
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      considered a vacant use of land where 1 

      it is right now counting that as a 2 

      hotel? 3 

            MR. STANFORD:  It is developed. 4 

      There are structures there. 5 

            THE WITNESS:  Okay. 6 

            MR. STANFORD:  And that's all I 7 

      can say about that. 8 

            Now, other questions for Mr. 9 

      Theodore?  I would like to take a break 10 

      here in a moment. 11 

            MR. JOHNSON:  I have a question. 12 

            MR. STANFORD:  Yes. 13 

                      EXAMINATION 14 

  BY MR. JOHNSON: 15 

       Q    When they developed this 198 16 

   residential, would they have not required at 17 

   that time to incorporate the open space into 18 

   that design, or did they say oh, we will get to 19 

   that someday with these other parcels? 20 

       A    The intent of the PD-2 is to spread 21 

   that out.  And that becomes part of the lagoons, 22 

   there is marshes, there is recreation area, all 23 

   that counts as open space criteria.  I was 24 

   looking at the 1987 approved modified PD-2 plan25 
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   said there was office was 21,913 square feet, 1 

   1.4 acres, retail was 3 acres at 36,279 square 2 

   feet, hotel was 94 rooms, open space was 1.3 3 

   acres and residential was 200 DUs on 7.6 acres 4 

   as what I can recall in here.  So as part of the 5 

   PD-2 when this was being developed, it was 6 

   really under density.  They really didn't do any 7 

   of the commercial or -- 8 

            MR. TAYLOR:  Mr. Chairman, I 9 

      object to that because we don't have 10 

      the document that he is testifying to 11 

      us in front of us. 12 

            MR. WILLIAMS:  Right.  And again I 13 

      think it is a factually inaccurate 14 

      statement.  Those densities are far in 15 

      excess of what the code allowed at that 16 

      time, but they are approved and there 17 

      again is the reason for the categorical 18 

      exemption.  Categorical exemption 19 

      letter in 1995 said property owners -- 20 

      yeah -- we will let you develop what 21 

      that master plan says, not withstanding 22 

      the fact that it is far in excess what 23 

      our current code requires or allows, 24 

      but you have to do so in five years.25 
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      That is 16 years after the permit was 1 

      issued.  Do it or don't. 2 

            MR. STANFORD:  MR. Johnson, did 3 

      that answer your question? 4 

            MR. JOHNSON:  Somewhat. 5 

            MR. WILLIAMS:  Well, please tell 6 

      me what you still have unclear in your 7 

      mind. 8 

            MR. JOHNSON:  I just question 9 

      whether there is open space on this 198 10 

      residential area? 11 

            MR. WILLIAMS:  There is clearly 12 

      some of the open space there.  But the 13 

      PD-2 requirements under the current 14 

      code requires to common open space and 15 

      the open space that is back there in 16 

      Spinnaker that is not common.  That is 17 

      Spinnaker's open space. 18 

            THE WITNESS:  But that is part of 19 

      the PUD. 20 

            MR. WILLIAMS:  Absolutely.  No 21 

      question about that.  And it was 22 

      developed under that code.  The current 23 

      code requirements though refer to 24 

      common open space.25 
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            MR. STANFORD:  Mr. Fingerhut had a 1 

      question. 2 

                      EXAMINATION 3 

  BY MR. FINGERHUT: 4 

       Q    When you made the application, I think 5 

   you did, pertaining to Tract D, that you were 6 

   not aware this was a PD-2 overlay district; is 7 

   that correct? 8 

       A    That is correct. 9 

       Q    Does that fact materially with that 10 

   fact materially change your application with the 11 

   town? 12 

       A    We would have looked at the open spaces 13 

   and the buffers because it then looks at the 14 

   property as a whole, but we also rely on the 15 

   town to provide us with the historical 16 

   background on the PD-2 information and, you 17 

   know, apparently that '87 plan or whatever is 18 

   missing. 19 

       Q    So one follow up.  So without that 20 

   analysis, can your application be viewed as 21 

   valid if that material fact was not presented? 22 

       A    I don't know.  That is the town. 23 

       Q    You're right. 24 

            MR. STANFORD:  Did you have25 
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      another brief question? 1 

            MR. CUTRER:  No. 2 

            MR. WILLIAMS:  If I may, I have a 3 

      couple questions.  First, Mr. Theodore, 4 

      this refers to open space.  The issue 5 

      with the PD-2 also involves an 6 

      investigation of the average density 7 

      over the entire 15.1 acres and that is 8 

      the main crux of the issue there.  If 9 

      the categorical exemption expired and 10 

      they have to comply with current code 11 

      requirements, it is simple math.  What 12 

      is there already exceeds the permitted 13 

      density for the average of the 15.1 14 

      acres under the RD district. 15 

            MR. STANFORD:  We can move on. 16 

      Anything else for Mr. Theodore?  He 17 

      probably would like to get back to his 18 

      office.  You're welcome to stay with 19 

      us.  You're excused, Mr. Theodore. 20 

            That being said, we are going to 21 

      reconvene at 4:30 and try to keep it a 22 

      little brief. 23 

               (Whereupon, a short break was 24 

               taken at 4:30 p.m..)25 
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            MR. STANFORD:  Mr. Williams, Mr. 1 

      Taylor, are you ready to proceed? 2 

      Succinctly I hope. 3 

            MR. WILLIAMS:  If I may before we 4 

      move on, does anybody have -- any 5 

      member of the board have any question 6 

      about what has been presented so far, 7 

      please let us know.  We rather make 8 

      sure that each step going forward, 9 

      you're clear of what your understanding 10 

      is of this situation.  So does anyone 11 

      have any questions?  Let's get them out 12 

      of the way now.  That was a lengthy 13 

      conversation with Mr. Theodore. 14 

            MR. CUTRER:  I've got one.  You 15 

      stated, Mr. Williams, that any common 16 

      area related to the Spinnaker resort 17 

      wouldn't apply across the board because 18 

      it was not common open space. 19 

            MR. WILLIAMS:  I think that is 20 

      accurate quote. 21 

            MR. CUTRER:  I have two questions. 22 

      One, is there actually in the code a 23 

      legal definition of common open space 24 

      and it seems to me that we're applying25 
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      this word "common" one way when it 1 

      suits us and one when it doesn't.  You 2 

      would argue -- you're arguing that any 3 

      open space associated with Spinnaker 4 

      doesn't apply to the whole parcel 5 

      because it is not common open space and 6 

      yet we're throwing in the hotel to come 7 

      up with the common parcel when trying 8 

      to compute the density. 9 

            MR. WILLIAMS:  I know Mr. Theodore 10 

      was focusing on open space 11 

      substantially.  That's really not what 12 

      we see as the determining factor.  It 13 

      is the density issue, but the code does 14 

      have a common open space and maybe I 15 

      need to correct myself.  Let me just 16 

      read it to your.  "Any part of a 17 

      development site that is not utilized 18 

      for single family lots, right-of-way 19 

      streets, commercial structures, 20 

      multi-family structures and parking and 21 

      loading areas, the following are 22 

      included in the definition of common 23 

      open space; golf courses, tennis 24 

      courses, swimming pools, pedestrian25 
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      bicycle paths, equestrian trails, 1 

      playgrounds, picnic areas, horse 2 

      stables, places for people to gather 3 

      and passive recreation areas." 4 

            MR. CUTRER:  So it seems like the 5 

      last few items are for places for 6 

      people to gather and passive recreation 7 

      areas would have some applicability 8 

      here. 9 

            MR. WILLIAMS:  Possibly.  When I 10 

      did make my initial inquiries to the 11 

      town about whether or not this complied 12 

      with the codes, I did ask about the 13 

      open space, but the further I looked at 14 

      it, the clearer it became to me that 15 

      the real determining issue is whether 16 

      or not there is sufficient density on 17 

      the 15.1 acres to support the further 18 

      development of that property and still 19 

      comply with the average density under 20 

      the underlying base zoning district, 21 

      which is the RD district. 22 

            MR. STANFORD:  Mr. Taylor, please 23 

      proceed. 24 

            MR. TAYLOR:  I call Charlie25 
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      Halterman, Your Honor, for a brief -- 1 

      Mr. Chairman, for a brief question. 2 

            MR. STANFORD:  Okay. 3 

            State your name, please, sir. 4 

            THE WITNESS:  Charlie Halterman. 5 

                  CHARLIE HALTERMAN, 6 

  a witness herein, having been duly sworn, 7 

  testified upon his oath as follows: 8 

            THE WITNESS:  I do. 9 

                     EXAMINATION 10 

  BY MR. TAYLOR: 11 

       Q    Mr. Halterman, where are do live, sir? 12 

       A    Hilton Head Island, Sea Pines Golf 13 

   Course. 14 

       Q    What do you do for a living? 15 

       A    I'm the construction manager for 16 

   Spinnaker and owner representative. 17 

       Q    How long have you been employed with 18 

   Spinnaker Resorts? 19 

       A    Fourteen years, June of 2004. 20 

       Q    Mr. Halterman, what specific level of 21 

   administrative capacity do you hold?  Are you 22 

   like a vice president of Spinnaker or anything 23 

   like that? 24 

       A    No.  Just construction manager and25 
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   handle all his application permits. 1 

       Q    We talk about Spinnaker.  Let me ask 2 

   you this:  What is SDC Properties, Inc.? 3 

       A    It's SCD Properties.  That is the 4 

   parent company for it. 5 

       Q    All right.  Are you familiar with the 6 

   property that we have been discussing today that 7 

   we are calling the Beachwalk area or Parcel E? 8 

       A    Yes, sir. 9 

       Q    The 15 acres that we are talking about 10 

   here? 11 

       A    Yes, sir. 12 

       Q    Mr. Halterman, when Mr. Williams 13 

   earlier identified the building permits, 5,262 14 

   square feet of commercial space that is use in 15 

   the Spinnaker Resort, what is that being used 16 

   for? 17 

       A    It is an ancillary support building. 18 

   It is pool equipment.  It is used for 19 

   activities.  It is used -- there is a fitness 20 

   center and it is a check-in facility for the 21 

   resort. 22 

       Q    Okay. 23 

       A    There's also sales and where they run 24 

   tours for people.25 
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       Q    All right.  Mr. Halterman, the 1 

   gentleman sitting in the back row, the good 2 

   looking one without any hair on top of his head, 3 

   that is Barry Johnson, correct? 4 

       A    Yes, sir. 5 

       Q    That is the attorney for Spinnaker or 6 

   SCD Properties? 7 

       A    He is the attorney for this.  I'm not 8 

   sure if he handles everything.  That would be a 9 

   question for management.  I'm not part of 10 

   management. 11 

       Q    Have you ever worked for him before 12 

   today on this appeal? 13 

       A    No, I haven't. 14 

       Q    Okay.  Have you seen in preparation for 15 

   this hearing or any other time, the exhibit that 16 

   has been termed the "categorical exemption 17 

   letter" that was dated March 3rd, 1995? 18 

       A    Yes, sir, I was given a copy after the 19 

   appeal. 20 

       Q    Have you reviewed it? 21 

       A    Yes, sir. 22 

       Q    You see -- did you notice that Mr. 23 

   Johnson was indicated as the distributee on that 24 

   letter or someone that was copied at that point25 
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   in time? 1 

       A    Yes, sir, I did. 2 

               (Whereupon, Exhibit 3 

               Letter B was marked for 4 

               identification.) 5 

  BY MR. TAYLOR: 6 

       Q    Let me hand you what I identified as 7 

   Exhibit B.  This is purports to be the deed of 8 

   the property that we are discussing here and ask 9 

   you to look over it and tell me whether or not 10 

   it appears to you that this was the purchase of 11 

   SCD Properties of the piece of property for the 12 

   15 acres that we're here talking about.  Parcel 13 

   E? 14 

       A    This would not be the 15 -- 15 

       Q    This is just Parcel E.  I misspoke. 16 

   That is that correct. 17 

       A    Yes, sir. 18 

       Q    And it is the parcel that SCD or 19 

   Spinnaker is now asking the town to okay the 20 

   additional construction of commercial space on, 21 

   correct? 22 

       A    Yes, sir. 23 

       Q    This deed is dated according to your 24 

   reading of it July 14th, 1999; is that correct?25 
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       A    Yes, sir. 1 

       Q    All right.  And the letter that we 2 

   spoke of earlier marked as Exhibit D, which is 3 

   the categorical exemption letter, has a date of 4 

   expiration of March 3rd, 2000, correct? 5 

       A    Yes, sir. 6 

       Q    Therefore, it is right to say and to 7 

   acknowledge that SCD Properties took ownership 8 

   property during the time that the categorical 9 

   exemption letter was in effect and open for 10 

   business, correct? 11 

       A    Yes, sir. 12 

       Q    Did to your knowledge Spinnaker or SDC 13 

   take any action whatsoever to move forward with 14 

   getting a development permit or otherwise 15 

   develop Parcel E during the categorical 16 

   exemption period that expired March 2000? 17 

       A    I was not employed by the company. 18 

       Q    Okay.  To your knowledge as you know 19 

   now as your job, did they take any action to 20 

   move forward with the development permit or 21 

   otherwise develop land during the categorical 22 

   exemption period? 23 

       A    Not that I know of. 24 

       Q    That's all I have.25 
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                      EXAMINATION 1 

  BY MR. STANFORD: 2 

       Q    It was not your responsibility to 3 

   manage the development of that property; is that 4 

   correct? 5 

       A    No, sir. 6 

       Q    All right.  You wouldn't have knowledge 7 

   of whether it is was true or not? 8 

       A    It was purchased after he purchased the 9 

   other piece. 10 

            MR. STANFORD:  Any questions from 11 

      the town? 12 

            Any questions from the board? 13 

            Thank you.  You're excused. 14 

            MR. WILLIAMS:  We call Nicole 15 

      Dixon. 16 

            MR. CUTRER:  I had a question. 17 

                      EXAMINATION 18 

  BY MR. CUTRER: 19 

       Q    You stated that the 5,262 square foot 20 

   building is used for a storage facility, 21 

   check-in, fitness, sales center and some other 22 

   things. 23 

       A    It supports basically recreation and 24 

   our big outdoor pool.25 
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       Q    The building that's being proposed to 1 

   be built, what would the use of the new building 2 

   be? 3 

       A    It would be a welcome center and an 4 

   also a sales floor and tour building.  Our 5 

   building is not big enough.  We want to expand 6 

   our health center and activities. 7 

       Q    If the new building was built in, would 8 

   this 5200 square foot building stay? 9 

       A    Yes, sir. 10 

       Q    Okay.  Thank you. 11 

            MR. STANFORD:  I believe they are 12 

      calling you as a witness to be sworn 13 

      in. 14 

            Could you state your name. 15 

            THE WITNESS:  Nicole Dixon. 16 

                    NICOLE DIXON, 17 

  a witness herein, having been duly sworn, 18 

  testified upon his oath as follows: 19 

            THE WITNESS:  Yes, sir. 20 

            MR. STANFORD:  Thank you. 21 

                     EXAMINATION 22 

  BY MR. WILLIAMS: 23 

       Q    Good afternoon, Nicole.  I appreciate 24 

   you handing in with us.  State your name and25 
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   your occupation, please. 1 

       A    Nicole Dixon, development review 2 

   administrator. 3 

       Q    In that capacity, you typically review 4 

   development permit applications for the town 5 

   under its LMO authority and Teri Lewis who is 6 

   the LMO official? 7 

       A    Yes. 8 

       Q    And you had the opportunity to review 9 

   the development permit application submitted by 10 

   SCD Properties for designated Parcel E on the 11 

   subdivision plat; is that correct? 12 

       A    Yes. 13 

       Q    When you reviewed the development plan 14 

   and the application, did you know that the 15 

   property was subject to the 1995 categorical 16 

   exemption letter from Tom Brechko and Robert 17 

   Graves? 18 

       A    When I first received the application, 19 

   I did not and you brought it to my attention. 20 

       Q    My first question is the categorical 21 

   exemption letter.  Were you familiar with that 22 

   as you reviewed the development permit 23 

   application? 24 

       A    Not until you brought it to my25 
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   attention.  I didn't approve the DPR until I 1 

   researched all that. 2 

       Q    Were you aware at the time that you 3 

   reviewed and processed the application that it 4 

   was in the PD-2 overlay district? 5 

       A    After you brought it to my attention. 6 

       Q    Even after you were aware it was a PD-2 7 

   district and after you were aware of the 8 

   categorical exemption letter on its face said it 9 

   expired in 2000? 10 

       A    I did all of my research and determined 11 

   as you see in my staff determination that the 12 

   purposed DPR was not in conflict with the PD-2. 13 

       Q    And when you reviewed that, did you 14 

   look at the overall density of the 15.1 acres on 15 

   the entire PD-2 overlay district and determined 16 

   whether or not that exceeded the maximum density 17 

   in the RD district? 18 

       A    I looked at everything that pertained 19 

   to the PD-2; density, open space.  The PD-2 20 

   developed under a different LMO.  So looking at 21 

   what is developed out there now and looking at 22 

   the density, no, I did not see it was in 23 

   conformance with that.  The RD district -- I 24 

   checked the conformance of the subject property25 
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   against the RD and it does meet that. 1 

       Q    When you say that, you're talking about 2 

   just Parcel E; is that correct? 3 

       A    Correct. 4 

       Q    So you did not check the overall 5 

   density on the 15.1 acres to see if the 6 

   additional development of the Parcel E caused 7 

   the overall average density to exceed what is 8 

   permitted in the underlying RD district; is that 9 

   correct? 10 

       A    That is correct because staff does not 11 

   thing that is the intent of how you are 12 

   interpreting the LMO. 13 

       Q    Okay. 14 

       A    When the PD-2 was -- when the 15 

   conceptual plan was approved -- 16 

       Q    When you say "conceptual," can you give 17 

   us the date? 18 

       A    1984 and then reviewed 1987. 19 

       Q    The one that we can't find? 20 

       A    We have May 6th of 1987. 21 

       Q    Isn't it dated February? 22 

       A    The second page of that shows this 23 

   plan.  There is a revised date of May 4th.  Let 24 

   me think.  May 4th, 1987 is the most recent.25 
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       Q    Which was prior to the planning 1 

   commission's review and approval of the 2 

   amendment of the master plan, correct? 3 

       A    Two days prior. 4 

       Q    Correct.  So -- 5 

       A    There was nothing in the planning 6 

   revision that indicates that the layout was 7 

   changed. 8 

       Q    But you don't have access to -- you 9 

   didn't have an opportunity to review the 10 

   approved 1987 master plan? 11 

       A    I did not. 12 

       Q    Okay.  You heard our discussion with 13 

   Mr. Theodore about our theoretical plan process. 14 

       A    You're not going to ask me to do all of 15 

   that. 16 

       Q    On Pages 13 and 14 of our narrative of 17 

   the application, we basically go through that 18 

   entire process.  Did you have an opportunity to 19 

   review those figures? 20 

       A    I did. 21 

       Q    Are they accurate? 22 

       A    If you're looking at as you're 23 

   interpreting it, yes.  The way I see it is that 24 

   when the PD-2 was originally approved, it was25 
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   based on a different LMO and right now when the 1 

   DPR was submitted for the welcome center, I 2 

   don't think that the PD-2 should have to comply. 3 

   We are not changing the PD-2, so the density has 4 

   to comply with the current resort development 5 

   density standards.  Most of the PD-2 Waterside 6 

   exists today, what they're proposing does comply 7 

   with that.  That is what the LMO requires, any 8 

   future development has to comply with the 9 

   current LMO. 10 

       Q    Okay.  Let me ask you this:  Going 11 

   through the process that we went through with 12 

   Todd, if you had 15.1 acre tract and you have 13 

   198 residential units by Spinnaker and you had 14 

   the 52 whatever the figure is commercial and the 15 

   91 hotel units, could you approve that 16 

   development under a PD-2 under the current code 17 

   requirements? 18 

       A    If you're coming in starting from 19 

   scratch today then that would be brought to the 20 

   planning commission and that flexibility would 21 

   be look at that time. 22 

       Q    I'm not sure.  Why would the planning 23 

   commission be involved? 24 

       A    Well, the PD-2 has to go for rezoning.25 
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       Q    You're talking about -- 1 

       A    You're starting from scratch, yeah I 2 

   would apply the LMO density standards. 3 

       Q    Okay.  Let me be more clear.  The 4 

   process that we went through with Mr. Theodore 5 

   assumed that there was an existing PD-2 overlay 6 

   on the 15.1 acres and it was undeveloped. 7 

       A    Okay. 8 

       Q    So no need for a rezoning and change in 9 

   the PD-2.  Could you develop that property with 10 

   the densities that are already there plus the 11 

   density for Parcel E under the current code 12 

   requirements? 13 

       A    I think so because they were not 14 

   exceeded what was original intended and what is 15 

   in the LMO. 16 

       Q    I'm not being very clear. 17 

       A    We obviously disagree.  That's what we 18 

   here for today. 19 

       Q    A new PD-2 -- okay -- a new PD-2 20 

   overlay, not the 1987 not the 1984, a new PD-2 21 

   overlay under current code requirements, could 22 

   you develop those? 23 

       A    But we're not talking about that. 24 

       Q    This is a theoretical.  You're a25 
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   planner.  You would be the one to review this 1 

   application.  I've got a 15.1 acre tract.  It's 2 

   in a RD base zoning district.  I developed 198 3 

   residential units.  I developed the commercial 4 

   space.  I developed a hotel -- I guess the 5 

   question is could I develop the hotel and come 6 

   in for Parcel E, could you do that starting 7 

   fresh under the current code requirements? 8 

       A    Under the current code requirements, 9 

   yes. 10 

            MR. STANFORD:  Let's move it 11 

      along, Mr. Williams. 12 

  BY MR. WILLIAMS: 13 

       Q    In your determination letter, you 14 

   acknowledge the categorical exemption expired in 15 

   -- on March 3rd of 2000, correct? 16 

       A    (Nods head.) 17 

       Q    Okay. 18 

            MR. STANFORD:  Answer is yes? 19 

            THE WITNESS:  Yes, sir. 20 

  BY MR. WILLIAMS: 21 

       Q    I'm reading from the second page of 22 

   your letter.  "The categorical exemption 23 

   certificate was valid for five years and expired 24 

   March 3, 2000.  After the expiration of the25 
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   certificate, any future developments of the 1 

   property shall be subject to the provisions of 2 

   the LMO in effect at that time." 3 

       A    Correct. 4 

       Q    "They must conform to the standards of 5 

   the current LMO." 6 

       A    Any future developments.  It doesn't 7 

   mean go back and look at everything that is 8 

   there. 9 

       Q    But isn't that what the PD-2 10 

   requirements call for?  That you can't exceed -- 11 

       A    Staff doesn't agree with that.  That's 12 

   why we're here. 13 

       Q    Let me put it this way?  They had their 14 

   cake with the PD-2 before and now they want to 15 

   eat it.  They already developed more than what's 16 

   allowed in the current code requirements and not 17 

   withstanding the expiration of the categorical 18 

   exemption letter, it is still your position that 19 

   they can rely on the densities and uses of the 20 

   1987 master plan? 21 

       A    They didn't develop the property to the 22 

   capacity that was allowed under the PD-2.  They 23 

   didn't exceed what was allowed at that time. 24 

   They didn't fully develop it.25 
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       Q    Okay.  Let me ask you this:  Does the 1 

   PD-2 overlay provide any densities at all or any 2 

   sort of uses for other than what's in the base 3 

   zoning district? 4 

       A    Are you talking about this PD-2? 5 

       Q    The PD-2 requirements in the code now, 6 

   does it provide any sort of densities other than 7 

   what's in the based underlying zoning district? 8 

       A    I'm not aware of that.  I would have to 9 

   go back and look.  It's just to be flexible with 10 

   buffers and -- 11 

       Q    Just now when you refer to the PD-2 and 12 

   correct me if I'm wrong, is the 1987 master 13 

   plan; is that correct? 14 

       A    I'm not sure what you're asking. 15 

       Q    When you said that you developed under 16 

   the old PD-2 and the current code requirements, 17 

   did you mean -- 18 

       A    The old master plan. 19 

       Q    Okay.  So what you're saying is town 20 

   staff's position not withstanding the 21 

   categorical exemption, the property owner still 22 

   has a right to rely on the densities and uses 23 

   provided for the 1987 master plan not 24 

   withstanding the fact that they do not comply25 
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   with current code requirements? 1 

       A    I'm saying that regardless of the fact 2 

   that the developer did not develop fully to 3 

   their potential at that time, yes, the 4 

   categorical exemption did expire, that's what I 5 

   reviewed it under the current RD district for 6 

   that property and it does not exceed the open 7 

   space.  It meet all LMO requirements.  I do not 8 

   believe that just because the categorical 9 

   exemption expired, the vacant areas of that 10 

   property are no longer to be built on.  I don't 11 

   agree with that. 12 

       Q    Have you worked on any other 13 

   applications that involve the categorical 14 

   exemption? 15 

       A    No, I have not. 16 

       Q    And you weren't here at the time? 17 

       A    I was not. 18 

       Q    And you hear Curtis Coltrane's 19 

   testimony earlier about the process that led up 20 

   to the categorical exemption -- 21 

       A    I do. 22 

       Q    -- and reason it was implemented? 23 

       A    Mm-hmm. 24 

       Q    Do you have any reason to doubt that25 
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   Curtis accurately described what the process 1 

   was, what the intent was and how the categorical 2 

   exemption process came about? 3 

       A    No. 4 

            MR. STANFORD:  You are going to 5 

      have to cut this off.  This facility 6 

      closes in 60 minutes, so I want to be 7 

      done well before that time. 8 

  BY MR. WILLIAMS: 9 

       Q    Just to be clear when you reviewed the 10 

   development review application, you did not take 11 

   into account whether or not the development of 12 

   Parcel E would call the overall density to PD-2 13 

   to exceed what is allowed currently under the RD 14 

   regulations? 15 

       A    I do not interpret the LMO that way. 16 

       Q    Yes or no?  Yes, I did or no, I didn't? 17 

   If you would just answer. 18 

            MR. STANFORD:  I think she said 19 

      no. 20 

  BY MR. WILLIAMS: 21 

       Q    The answer is no? 22 

       A    I did not look at the density as far as 23 

   all the uses that exist out there now and 24 

   calculate as a whole.25 
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            MR. WILLIAMS:  That's all we have. 1 

                      EXAMINATION 2 

  BY MR. STANFORD: 3 

       Q    Nicole, what troubles me in this whole 4 

   case is the reliance on the concept master plan 5 

   from 1987, which is missing.  How can you make a 6 

   determination of the applicable uses under this 7 

   application if you don't have the concept master 8 

   plan?  It's not your fault that it's not there. 9 

       A    I understand. 10 

       Q    I don't understand how you can make the 11 

   decision to grant the application. 12 

       A    I spent weeks reading through all the 13 

   documentation that went along with the 14 

   categorical exemption, the conditional use 15 

   permit, the special exception, the original 16 

   master plan documentation.  I spent way too many 17 

   hours in trying to understand it and there was 18 

   nothing in that documentation that indicated 19 

   that that parcel was going to be dedicated to 20 

   open space.  There was a revision in 1987.  I 21 

   have this plan that you see up on the screen 22 

   that was dated May 4th before the planning 23 

   commission approved it.  What they did is they 24 

   changed the boundary to allow for a better25 
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   design of the hotel property and reconfigure 1 

   some of the parking areas and then they 2 

   permitted an increase in the hotel rooms from 50 3 

   to 94 and a reduction -- a corresponding 4 

   reduction of residential to retail space.  That 5 

   is all it says.  There was nothing in the 6 

   documentation that indicated that lot should be 7 

   designated as open space.  All along it said it 8 

   was commercial retail.  The only notation about 9 

   the open space says that there had to be 1.3 10 

   acres of open space, but it could be spread out 11 

   the PD-2. 12 

       Q    I understand. 13 

       A    I got documentation from Mr. Theodore 14 

   that the open space for the entire PD-2 was well 15 

   over 1.3 acres.  I think it averaged nine acres, 16 

   so reading through all of that, and yeah, I 17 

   don't have the conceptual plan referred to in 18 

   the letter dated May 7th, 1987.  I do have the 19 

   one dated May 4th and it looks very close to the 20 

   original one from 1984.  I did not find any 21 

   reason to deny the application. 22 

       Q    I acknowledge that you've made a very 23 

   strong, thorough investigation of the records, 24 

   and we appreciate that and I believe that this25 

ATTACHMENT K



   concept master plan probably could not be found 1 

   for whatever reason.  It troubles me greatly 2 

   that we are asked to approve an application 3 

   based upon the original concept master plan 4 

   modified in 1987, that master plan, and we don't 5 

   have the core document.  We have to assume what 6 

   was there and you've done everything you could 7 

   to make that assumption and I'm not criticizing 8 

   you. 9 

            But it just troubles me that we are 10 

   asked to -- to essentially support an 11 

   application here when the core document is 12 

   missing.  So I'll get off my speech horse about 13 

   that.  To me that is the thing that is most 14 

   troubling in this application. 15 

                      EXAMINATION 16 

  BY MR. FINGERHUT: 17 

       Q    Nicole, when you were doing your 18 

   analysis, did you apply the LMO in effect at the 19 

   time of the master plan or the current LMO? 20 

       A    When I was reviewing the DPR? 21 

       Q    Yes. 22 

       A    I reviewed what was in the PD-2 23 

   documents and then I also made sure it met the 24 

   current LMO.  In that letter it stated any25 
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   future development has to comply with the 1 

   current LMO, and this was considered future 2 

   development but I also didn't exceed what was on 3 

   the original concept plan. 4 

       Q    Did you do the analysis of units and 5 

   square footage and units and acreage that we've 6 

   been talking about here, did you do a separate 7 

   analysis to make sure -- 8 

       A    No.  What I did was I looked at the 9 

   table that was in the master plan that allowed 10 

   for -- it was 23,360 square feet of retail -- 11 

       Q    Table in which master plan? 12 

       A    I was looking at the table that was 13 

   approved by the planning commission with the May 14 

   6, 1987 date. 15 

       Q    So not this one? 16 

       A    The table was in the documentation.  It 17 

   was just the actual plan was not in there.  So 18 

   the table indicates how much square footage for 19 

   commercial, retail and residential and open 20 

   space.  So when I did my review, there was no 21 

   retail out there currently, so because the 22 

   proposal does not exceed that or well below that 23 

   amount, I felt it was compliant with that and 24 

   because it meets the current LMO requirements, I25 
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   did not see a reason to deny the application. 1 

       Q    Okay.  But just to -- I hate to repeat 2 

   the question, but did you do the analysis that 3 

   was discussed earlier, in other words, to see if 4 

   there was enough acreage not only what was there 5 

   and proposed to be there? 6 

       A    You mean the math that Chet was talking 7 

   about? 8 

       Q    Yes. 9 

       A    Adding what was out there and -- 10 

       Q    Sure. 11 

       A    No, I did not.  I looked up what was on 12 

   the original master plan and what was allowed in 13 

   the current LMO and it meets both of those, so 14 

   that's what I based my approval on. 15 

            MR. STANFORD:  Other questions? 16 

                      EXAMINATION 17 

  BY MR. CUTRER: 18 

       Q    If I understand what you're saying, in 19 

   the minutes of the planning commission was a 20 

   table -- 21 

       A    Yes. 22 

       Q    -- that addressed the development of 23 

   this property on a square footage basis -- 24 

       A    Yes, it does.25 
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       Q    -- rather than a per units basis like 1 

   the other calculations we're doing? 2 

       A    I'm not sure what attachment it is.  It 3 

   was in your packet. 4 

       Q    Honey, there was a thousand pages in 5 

   there.  I looked at every one of them, but I 6 

   don't remember many of them.  Let me ask my 7 

   question again. 8 

       A    Okay. 9 

       Q    In the minutes of the planning 10 

   commission, May whatever, it was 1987, that 11 

   approved the master plan that we can't find the 12 

   drawing of, but in the minutes of the planning 13 

   commission is this table -- 14 

       A    Yes, sir. 15 

       Q    -- which limits development or 16 

   specifies what can be developed on a per square 17 

   footage basis? 18 

       A    Correct. 19 

       Q    Using that and the current LMO, you've 20 

   made the determination that this development is 21 

   permitted? 22 

       A    Correct. 23 

       Q    Thank you. 24 

                      EXAMINATION25 
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  BY MR. STANFORD: 1 

       Q    Do we have in this voluminous record, 2 

   the approval action taken by the planning 3 

   commission relating to the 1987 master concept 4 

   plan?  Do we have those minutes? 5 

       A    Whatever I found is in your packet, so 6 

   everything that I found is in there and this 7 

   document is in there and it lists the town PUD, 8 

   what was approved and what was proposed with 9 

   that revision and it lists the acreage of the 10 

   different uses, the square footage and it does 11 

   for the same proposed and the reduction of the 12 

   commercial office, a reduction of the commercial 13 

   retail, the increase of the hotel rooms, the 14 

   addition of the common open space requirement 15 

   and the reduction of the residential. 16 

            And there's a note below that says that 17 

   the total area for the proposed 94 hotel rooms 18 

   has the special exception within the P -- or RD 19 

   zoning district is 3.9 acres and the hotel was 20 

   not to be developed on the 3.9 acre site like it 21 

   was on the table.  The acreage not utilized in 22 

   the hotel would be set off as common open space 23 

   not to be used for any other developments.  And 24 

   there was documentation that I found there was a25 
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   letter from, I believe, it was Tom Brechko or 1 

   somewhere in that documentation that said that 2 

   open space could be spread out throughout the 3 

   PD-2. 4 

            And I asked Todd to come up with some 5 

   calculation of how much open space exists out 6 

   there.  There was well over nine acres which is 7 

   well over the 1.3 acres minimum required.  And 8 

   again, I didn't find any documentation or 9 

   anything that could lead me to deny the 10 

   application, which is why I came up with my 11 

   determination and that's why we're here. 12 

            MR. STANFORD:  Other questions? 13 

  BY MR. STANFORD: 14 

       Q    The table you are referring to is not a 15 

   concept master plan, is it? 16 

       A    No, it is a table -- I don't know 17 

   because I don't have a copy of the concept plan 18 

   if it was actually on there, but that table was 19 

   on the original 1984 plan.  They have that 20 

   paperwork on there and this revised those 21 

   numbers, but I don't know if it was actually on 22 

   there, but it makes reference to this table. 23 

                      EXAMINATION 24 

  BY MR. CUTRER:25 
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       Q    And the minutes of the '87 meeting do 1 

   also? 2 

       A    Yes, this is where I found this and it 3 

   is in your packet.  What page, I have no idea. 4 

            MR. JOHNSON:  1732. 5 

            THE WITNESS:  1732. 6 

            Is that where the page is in that 7 

      documentation is? 8 

            MR. STANFORD:  Other questions? 9 

                     EXAMINATION 10 

  BY MS. LAUDERMILCH: 11 

       Q    I have a question and it's kind of this 12 

   whole process again.  But if we had that master 13 

   plan document, however the categorical exemption 14 

   has expired, now as you look at a new 15 

   application, most of -- well, I guess all, but 16 

   the existing improvements on the various parcels 17 

   within the PUD were built under different LMO 18 

   requirements.  So now that there is an 19 

   application submitted for a specific undeveloped 20 

   parcel, do you need to take into account the 21 

   entire PUD under the current LMO or do you just 22 

   look at that parcel? 23 

       A    Staff believes that you look at that 24 

   parcel.  The original concept plan was based25 
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   under a different LMO, and so to go back now 1 

   this PD-2 doesn't meet the LMO, well, obviously 2 

   it doesn't.  It is a PD-2.  The LMO says any 3 

   further development has to meet the current LMO 4 

   standards and that is what the applicant did. 5 

   It meets all current LMO standards.  I could not 6 

   find a reason to deny the application. 7 

            MR. STANFORD:  Thank you very 8 

      much. 9 

            MR. WILLIAMS:  If I could, I like 10 

      to clarify one thing, Mr. Stanford. 11 

                      EXAMINATION 12 

  BY MR. WILLIAMS: 13 

       Q    Nicole, the document that is the 14 

   concept master plan that is up there, it doesn't 15 

   have density or use charts like the 1984 plan, 16 

   does it? 17 

       A    No, it does not. 18 

       Q    So it is not sufficient for determining 19 

   what the permitted or even what the purposed 20 

   density use is for the 15.1 acres at the time it 21 

   was done as it was presented.  Is that an 22 

   accurate statement? 23 

       A    Correct, and this plan, I believe, I 24 

   actually found in the DPR documents.  It wasn't25 
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   even in the PD-2 documents. 1 

       Q    One other question.  Are the 2 

   LMO Section 16-3-106, Sub G, which is the 3 

   provisions for the plan development overlay PD-2 4 

   district, is that part of the current LMO 5 

   requirements? 6 

       A    Yes. 7 

       Q    Thank you. 8 

            MR. STANFORD:  Thank you.  Are you 9 

      finished? 10 

            MR. WILLIAMS:  That's all. 11 

            MR. STANFORD:  Nicole, you're 12 

      excused. 13 

            Is there any further presentation 14 

      from the town? 15 

            MS. DIXON:  I think I addressed 16 

      everything I was going to say.  No, I 17 

      can't think of anything I would like to 18 

      add. 19 

            MR. STANFORD:  I know that we have 20 

      Mr. Johnson, who is the attorney for 21 

      the owner of this property.  Mr. 22 

      Williams, Mr. Taylor represent the 23 

      condominium association that is 24 

      affiliated with the property.25 
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            Mr. Johnson, do you have anything 1 

      to present in conjunction with this? 2 

            MR. JOHNSON:  Just a little bit 3 

      briefly, sir. 4 

            MR. STANFORD:  Thank you. 5 

            MR. JOHNSON:  For the record, I'm 6 

      Barry Johnson, local attorney.  I 7 

      didn't come prepared to make a 8 

      presentation today because of the rules 9 

      of the board, which I respect. 10 

            MR. STANFORD:  Thank you, sir. 11 

            MR. JOHNSON:  But I thank you for 12 

      the opportunity to say just a couple 13 

      things.  The planning commission 14 

      minutes that were alluded to a few 15 

      minutes ago and because these do not 16 

      have Bates stamps, I don't know how to 17 

      identify them to you, but in your 18 

      materials we have the Town of Hilton 19 

      Head Island Planning Commission May 6, 20 

      1987, meeting that's either one or two 21 

      days after the date of the drawing that 22 

      is on the screen and in these minutes 23 

      there is approval of the plan that was 24 

      discussed with modifications and those25 
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      modifications appear in some tables 1 

      that are attached to those minutes in 2 

      these plans, and I believe that they 3 

      significantly re-enforce what Ms. Dixon 4 

      has said. 5 

            I think what Mr. Theodore has 6 

      calculated and everybody has talked 7 

      about -- I don't know if it's 8 

      specifically in evidence, but I think 9 

      it is part of the submission Ms. Dixon 10 

      made to you, but there is approximately 11 

      nine or nine and a half acres of open 12 

      space on this property according to Mr. 13 

      Theodore's calculations out of the 15.1 14 

      acres overall.  That clearly 15 

      demonstrates that the 1.3 acres 16 

      required by the planning commission in 17 

      this 1987 document have been met, and 18 

      you have to recall that at that time 19 

      nothing had been built. 20 

            Now, if you -- I think we all 21 

      understand what the appellant is trying 22 

      to argue.  I would submit to you a 23 

      couple things in that regard.  One is 24 

      that the people that fought to get25 
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      their vested rights validated or 1 

      verified, I think was the word that 2 

      Curtis used, intended to fully develop 3 

      their property under their 4 

      constitutional rights.  That's why they 5 

      went to significant expense and trouble 6 

      to get those rights validated.  They 7 

      disagreed with the time limits on a 8 

      very narrow point, the court said five 9 

      years is good enough for the 10 

      continuation of those rights. 11 

            But if you just look not only at 12 

      that cluster of dozen or so of them and 13 

      I represented at least half of those 14 

      people that got those exemptions at 15 

      that time, none of them will ever 16 

      comply with the current LMO, so the 17 

      theory that my friend Chet and my 18 

      friend, Tom are arguing to you is that 19 

      none of these undeveloped properties 20 

      anywhere on the island in PD-2 overlays 21 

      are ever going to get developed.  That 22 

      is the practical effect. 23 

            And the zoning law requires that 24 

      if you give people the opportunity to25 
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      have a reasonable use of their property 1 

      and a reasonable use of this property 2 

      is certainly to comply with the 3 

      applicable site standards for RD for 4 

      those 1.086 or 68, whatever it is acres 5 

      and it does comply.  Otherwise, what 6 

      you have effectively done is condemn 7 

      the property as a town action and that 8 

      becomes a different conversation.  But 9 

      it may have effect on any other 10 

      properties out there that are so far 11 

      undeveloped residuals from PUDs that 12 

      met the categorical exemption standards 13 

      that expired all of them in or about 14 

      March of 2000 because they issued the 15 

      letter about the same date if not the 16 

      same date and are now sitting here 17 

      saying "is the property worth zero 18 

      because you can't do anything with it 19 

      or does it have a reasonable and fair 20 

      zoning which the municipality has 21 

      obligation to provide to it.  Staff has 22 

      been a determination of how to 23 

      interpret the LMO that is reasonable 24 

      and fair and it consistent with the25 
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      obligations of the municipality 1 

      regarding zoning and resulting uses and 2 

      densities. 3 

            I would also like to say one more 4 

      thing and then I'll sit down.  Some of 5 

      you and I don't know -- I understand 6 

      Mr. Stanford has legal background.  I 7 

      apologize -- Mr. Fingerhut does too.  I 8 

      don't know unfortunately all you people 9 

      and I apologize for that.  The law in 10 

      South Carolina where there is ambiguity 11 

      regarding restrictions and I think it's 12 

      generally the law in the country.  It 13 

      is derivative of constitutional rights 14 

      for property ownership.  Where there is 15 

      ambiguity, the law favors the 16 

      unrestricted use of the property rather 17 

      than the restricted use of the 18 

      property. 19 

            If you heard earlier, Mr. Coltrane 20 

      his association and law partnership 21 

      with Jim Herring back in the mid-80s. 22 

      Mr. Herring had a case that went to the 23 

      South Carolina Supreme Court called 24 

      Hamilton versus CCM.  It is Hilton Head25 
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      based case.  It has to do with the 1 

      plats around Harbour Town and the 2 

      documents related to the cemetery and 3 

      some other land over there and the 4 

      question was whether or not the absence 5 

      of designation of use on the plats made 6 

      it open space.  And the court very 7 

      convincingly ruled that it doesn't say 8 

      therefore it is not expressly 9 

      restricted to open space and you can't 10 

      have that by implication because the 11 

      law favors the free and unrestricted 12 

      use of the property where this is 13 

      ambiguity. 14 

            So if you find some ambiguity 15 

      about the 1987 July master plan, which 16 

      merely implemented like Nicole said, 17 

      the May 1987 plan and the adjustments 18 

      to that made by the planning commission 19 

      at their meeting on May 6th, then I 20 

      would suggest to you that is an 21 

      ambiguity that supports the conclusion 22 

      the staff has come to and I would 23 

      encourage you to that decision. 24 

            I will answer any questions I can.25 
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            MR. STANFORD:  I continue to have 1 

      trouble moving forward from the 1987 2 

      concept master plan, which is the core 3 

      zoning document for this parcel as well 4 

      as the balance of the 15 acres.  That 5 

      would have been the core zoning 6 

      document there and then we're moving 7 

      forward based on that, but we don't 8 

      have that document. 9 

            MR. JOHNSON:  Right. 10 

            MR. STANFORD:  And we have to make 11 

      an assumption on that.  I'm very 12 

      uncomfortable making an assumption. 13 

            MR. JOHNSON:  I'm suggesting that 14 

      you don't have to make that assumption. 15 

      You can say the absence of that 16 

      document creates an ambiguity, and 17 

      there is enough documentation -- I 18 

      realize Mr. Cutrer? 19 

            MR. CUTRER:  Cutrer.  Close 20 

      enough. 21 

            MR. JOHNSON:  Cutrer.  Sorry. 22 

      That it was opine or said a while ago, 23 

      you got thousands of pages of 24 

      documents, and I appreciate you-all25 
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      haven't had time to study all that, but 1 

      if you did you would find in the 2 

      minutes of May 6, 1987, all the comfort 3 

      you need and you would see that the 4 

      July, three month later document, is 5 

      the implication of what was commanded 6 

      by the town planning commission. 7 

            MR. STANFORD:  Thank you for that 8 

      able presentation, prepared or not. 9 

            Any other questions? 10 

            MR. CUTRER:  If I might. 11 

            MR. JOHNSON:  Yes, sir. 12 

            MR. CUTRER:  I think I heard 13 

      Nicole say that under the current LMO 14 

      this property could be developed.  All 15 

      of this discussion of the 1987 master 16 

      plan was part of the conditional 17 

      exemption. 18 

            MR. JOHNSON:  Categorical 19 

      exemption. 20 

            MR. CUTRER:  Categorical 21 

      exemption. 22 

            MR. JOHNSON:  Yes, sir. 23 

            MR. CUTRER:  Which expired in 24 

      2000.25 
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            MR. JOHNSON:  Yes, sir. 1 

            MR. CUTRER:  Am I correct or am I 2 

      wrong that all that 1987 stuff is kind 3 

      of irrelevant at this point? 4 

            MR. JOHNSON:  I believe it became 5 

      irrelevant on March 3rd, 2000. 6 

            MR. CUTRER:  So if all this 7 

      discussion of 1987 action by the town 8 

      is irrelevant because that exemption 9 

      expired, then today we're bound or 10 

      governed by the current LMO? 11 

            MR. JOHNSON:  Correct. 12 

            MR. CUTRER:  And I believe I heard 13 

      Ms. Dixon say that her interpretation 14 

      was that under the current LMO this 15 

      property could be developed as being 16 

      proposed? 17 

            MR. JOHNSON:  That's correct. 18 

            MR. STANFORD:  But the application 19 

      was not made based upon the current LMO 20 

      rather it was based on the 1987 master 21 

      concept plan as I understand it. 22 

            MS. DIXON:  No, it was not. 23 

            MR. JOHNSON:  I don't have all the 24 

      details about think, but I think that25 
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      is entirely accurate.  I think that was 1 

      just a component of the history. 2 

            MR. STANFORD:  Nicole, can you 3 

      straighten me out? 4 

            MS. DIXON:  When the application 5 

      was submitted it was initially reviewed 6 

      under the current LMO.  It wasn't until 7 

      Chet brought to my attention the PD-2 8 

      that applied to this property, that I 9 

      started doing all that determination to 10 

      Chet.  But all along I was reviewing 11 

      the application under the current LMO 12 

      and after reviewing the PD-2 documents 13 

      still did not find a reason to deny the 14 

      application, and the application met 15 

      current LMO requirements and approved 16 

      it, so that's what the application 17 

      approval is based on is the current 18 

      LMO. 19 

            MR. STANFORD:  I like to hear from 20 

      the appellant on that narrow point, how 21 

      is the application made and how should 22 

      have the application been considered? 23 

            MR. WILLIAMS:  The application 24 

      form, itself, does not refer to a PD-225 
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      overlay.  If you look at the e-mails, 1 

      clearly, they were not currently aware, 2 

      Todd Theodore and Nicole Dixon, during 3 

      the application process until the issue 4 

      was raised by us that there was a PD-2 5 

      overlay.  I think you're exactly right. 6 

      The March 3, 2000, the legal ability to 7 

      rely on the categorical exemption 8 

      expired.  I think Mr. Johnson just 9 

      suggested that.  Mr. Johnson also said 10 

      the court upheld that five-year 11 

      limitation as a valid limitation.  So 12 

      the first part of our argument -- 13 

            MR. STANFORD:  Tom, excuse me. 14 

            MR. WILLIAMS:  The first part of 15 

      our argument is that the 1987 master 16 

      plan isn't irrelevant because it still 17 

      is the plan that defines the boundaries 18 

      of the PD-2 overlay district.  I think 19 

      we're all fairly comfortable that the 20 

      15.1 acres, there is boundaries of the 21 

      PD-2 overlay district, but after the 22 

      expiration of the categorical 23 

      exemption, any property owners can no 24 

      longer rely on the uses and densities25 
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      that are provided for in the 1987 1 

      master plan.  And with the categorical 2 

      exemption letter says that after that 3 

      point, you have to comply with all 4 

      current code requirements. 5 

            MR. CUTRER:  Current at that 6 

      moment or current today? 7 

            MR. WILLIAMS:  Current at the 8 

      development permit application was 9 

      filed. 10 

            MR. CUTRER:  2016? 11 

            MR. WILLIAMS:  Correct. 12 

            Nicole has at admitted that the 13 

      PD-2 overlays are part of the LMO 14 

      requirements and she's also testified 15 

      that she did not review the application 16 

      from the standpoint of the PD-2 17 

      requirements for average density over 18 

      the PD-2.  She looked at it as a 19 

      standalone parcel without taking into 20 

      account the requirement of the PD-2 21 

      overlay.  You can't have it both ways. 22 

      If you're in a PD-2 zone, you are 23 

      required to comply with the PD-2 24 

      requirements.  Because there is certain25 
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      benefits that accompanied from being in 1 

      there, but there is certain burdens 2 

      that go along with it.  The benefits 3 

      were increased density of the certain 4 

      areas.  The burden is where is that 5 

      offsetting open space.  We don't know 6 

      standing here if the 1987 master plan 7 

      says open space on Parcel E neither 8 

      does Nicole neither does Mr. Theodore, 9 

      yet they proceeded to approve the plan 10 

      on the assumption that it did not. 11 

            MR. STANFORD:  We need to move on. 12 

            MR. WILLIAMS:  So it is a two-step 13 

      inquiry.  Is there is right to rely on 14 

      the 1987 master plan?  Our position is 15 

      no, there is not.  So that kicks you 16 

      into the current code requirements. 17 

      And with Mr. Johnson said earlier about 18 

      if you follow our arguments than no 19 

      further development is allowed PD-2 20 

      district.  That is not correct.  No 21 

      further development is allowed in the 22 

      PD-2 where it would exceed the average 23 

      density of the underlying zoning 24 

      district.  If there was only a 50 5025 
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      room hotel instead of 91, there might 1 

      be some more density. 2 

            Somebody got the benefit of that 3 

      PD-2 approval, the master plan approval 4 

      way back then.  The current properties, 5 

      the SDC Properties bought it during the 6 

      time where they had the right. 7 

            MR. STANFORD:  Okay.  You made 8 

      that point.  Let's move on again, 9 

      please. 10 

            And this is a case that is brought 11 

      to us on appeal.  There is no provision 12 

      for public comment in this particular 13 

      type of case, so I think you have made 14 

      your argument abundantly and I would 15 

      ask you to please show us the courtesy 16 

      of letting us move forward and unless 17 

      you feel there is something that we 18 

      have totally missed. 19 

            MR. WILLIAMS:  It is difficult for 20 

      me to know whether or not there is 21 

      something you totally missed.  If you 22 

      have any questions, please ask.  But on 23 

      the assumption that you don't think you 24 

      missed anything, then we would ask that25 
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      you hold that the development of the 1 

      Waterside PD-2 -- any development in 2 

      the Waterside PD-2 district including 3 

      without limitation the proposed 4 

      Spinnaker Welcome Center, Parcel E, 5 

      must comply with the current LMO 6 

      requirements, that the average density 7 

      of provisions of LMO Section 8 

      16-3-106.G.4.A, which is the PD-2 9 

      requirements, is the applicable PUD 10 

      that the average density of the RD has 11 

      already been exceeded by the existing 12 

      development with the PD-2 overlay and 13 

      you reverse Ms. Dixon's determination. 14 

            MR. STANFORD:  Thank you. 15 

            MR. TAYLOR:  Mr. Chairman, I'm 16 

      sorry.  Before Mr. Johnson sat down, I 17 

      wanted to ask him less than 30 seconds 18 

      of questions for the record.  May I ask 19 

      Mr. Johnson a couple questions? 20 

            MR. STANFORD:  Very, very quick. 21 

            MR. TAYLOR:  He is an officer of 22 

      the court.  He does not need to be 23 

      sworn in. 24 

            MR. STANFORD:  He does not need to25 

ATTACHMENT K



      be sworn in. 1 

            MR. JOHNSON:  I do not understand 2 

      that I am appearing as a witness, but 3 

      as counsel for my client and I am not 4 

      subject to questions by opposing 5 

      counsel. 6 

            MR. STANFORD:  And I so rule. 7 

      Thank you. 8 

            Now it is time for us to discuss 9 

      this and make a decision or it occurs 10 

      to me, we may want to consider in this 11 

      case a remand back to the town to make 12 

      the determination, to make its 13 

      determination on this application in 14 

      light of the factors that we have here, 15 

      which are the missing master concept 16 

      plan and then how that relates to the 17 

      applications of law for this particular 18 

      application.  That is a month down the 19 

      road.  I acknowledge that.  And I'm 20 

      interest of the comments of the board 21 

      on that. 22 

            MR. WILLIAMS:  If it may help you 23 

      out, we would be willing to stipulate 24 

      the 1987 master plan shows the25 
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      boundaries of the PD-2 district as 15.1 1 

      acres. 2 

            MR. FINGERHUT:  I think that is 3 

      excellent idea maybe for a slightly 4 

      different reason.  Looking at what the 5 

      appellant is asking for holding the 6 

      development of the Waterside district 7 

      including the limitation of the 8 

      purposed Spinnaker Welcome Center must 9 

      comply with the current LMO.  I would 10 

      certainly move we still hold that. 11 

      Number 2, that the average density 12 

      provision in the LMO section -- I'm not 13 

      going to read the whole thing now -- 14 

      would apply.  I would move that and I 15 

      would actually move to reverse and 16 

      remand. 17 

            MR. STANFORD:  Reverse or remand? 18 

            MR. FINGERHUT:  Reverse and remand 19 

      for analysis of the average density 20 

      because I don't believe that was done. 21 

      I think that's what I'm hearing here. 22 

      I don't know that we heard enough here 23 

      to rule whether on the average 24 

      densities that counsel is making, but I25 
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      think we did hear enough that it was 1 

      not done by applicant or by the town 2 

      and I didn't view -- 3 

            MR. STANFORD:  We don't have the 4 

      motion on the table at the moment. 5 

      This is just a discussion. 6 

            MR. FINGERHUT:  Yeah. 7 

            MR. STANFORD:  And I'm interested 8 

      in the points of view of the other 9 

      members of the board. 10 

            MS. LAUDERMILCH:  I heard two 11 

      different interpretations now of this 12 

      latest parcel how the density issue is 13 

      analyzed.  Is it based on the parcel 14 

      solely or is it based on the entire 15 

      PUD? 16 

            MR. STANFORD:  Yes. 17 

            MS. LAUDERMILCH:  And I've heard 18 

      two different opinions which creates 19 

      confusion and I don't feel prepared to 20 

      make a decision. 21 

            MR. WILSON:  Mr. Chairman, I have 22 

      another thought.  I like to know 23 

      whether or not these discussions about 24 

      this part of your suggesting that25 
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      should be remanded back to the staff 1 

      for further consideration has already 2 

      been discussed at length and between 3 

      Mr. Williams and between Ms. Dixon.  In 4 

      that case, I would really moving 5 

      forward with this process to remand it 6 

      back to their continued conversation. 7 

            MR. STANFORD:  Understood.  And 8 

      that is a good point.  I'm not trying 9 

      to just push it down the road, but we 10 

      have two competing interpretations of 11 

      the applications of the rules here and 12 

      I'm just trying to see if there is 13 

      someway we can get more clarity on 14 

      that. 15 

            MS. DIXON:  I was going to say, 16 

      obviously, Chet and I disagree on how 17 

      it is interpreted, but to remand it 18 

      back to us, the staff feels that the 19 

      density should be based on that 20 

      particular piece of property.  If 21 

      you're saying that you-all need to make 22 

      a decision whether density should be 23 

      based on the average of the entire 24 

      PD-2, if that's the case, Chet's done25 
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      the math and if that's how you 1 

      interpret the LMO and/or direct us to 2 

      interpret the LMO, then they are over 3 

      their density and remanded it back to 4 

      us, I think that is going to hold up 5 

      the process. 6 

            MR. FINGERHUT:  You would 7 

      stipulate to that the math -- I'm 8 

      sorry.  I didn't hear that.  You're 9 

      saying the theory is incorrect, but the 10 

      math is correct is what you're saying. 11 

            MS. DIXON:  If you're going to 12 

      look at the entire PD-2 and based on 13 

      their density on the current LMO, but 14 

      use what is existing out there now, 15 

      then Chet has demonstrated in his math 16 

      they would not be allowed to do what 17 

      they are proposing.  Staff does not 18 

      interpret the LMO that way. 19 

            MR. STANFORD:  And that's because 20 

      we have a new LMO that is being applied 21 

      to this particular smaller parcel. 22 

            MS. DIXON:  Correct.  I believe on 23 

      this particular piece, they are meeting 24 

      the current LMO.25 
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            MR. FINGERHUT:  Not as part of the 1 

      new development, just as a new piece of 2 

      land. 3 

            MS. DIXON:  I'm not denying it is 4 

      part of the 15 acre PD-2.  I'm not 5 

      denying that it is not part of that 6 

      anymore.  It is still part of that 7 

      PD-2, but as you know -- as you said 8 

      that categorical exemption expired. 9 

      They're really not tied to the original 10 

      density allowed, so as long as they 11 

      meet the current density that is 12 

      allowed on that tract, then it should 13 

      be approved and that is what I based my 14 

      decision on. 15 

            So you can either agree with my 16 

      determination or not agree with it and 17 

      I would have to resend my notice of 18 

      action. 19 

            MR. WILSON:  I think that is part 20 

      of the responsibility of the board 21 

      because there is this dispute including 22 

      with Mr. William's client and between 23 

      our town. 24 

            MR. FINGERHUT:  So you're25 

ATTACHMENT K



      concurring that his math is correct? 1 

            MS. DIXON:  I concur his math is 2 

      correct, but I don't interpret the LMO 3 

      that way. 4 

            MR. FINGERHUT:  That is fine. 5 

      Just speaking for myself that is a 6 

      correct finding because I wasn't 7 

      following all the math. 8 

            MS. DIXON:  I just interpret the 9 

      LMO differently and that is not what I 10 

      based my approval on.  But the math 11 

      that he had Mr. Theodore come up with 12 

      earlier, that is correct. 13 

            MR. STANFORD:  I think the motion 14 

      of remand probably is not a good motion 15 

      at this point, so we are looking for a 16 

      motion either to grant the appeal, 17 

      which means to reverse the action of 18 

      the town or affirm the action of the 19 

      town and denying the appeal. 20 

            MR. CUTRER:  Can I ask Ms. Dixon 21 

      one more question? 22 

            MR. STANFORD:  Sure. 23 

            MR. CUTRER:  If I'm interpreting 24 

      what you are saying correctly that the25 
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      PD-2 overlay no longer applies or it 1 

      does apply? 2 

            MS. DIXON:  I think the pd-2 3 

      overlay is always going to be.  It was 4 

      approved in that PD-2 boundary exists. 5 

      That property is part of that PD-2. 6 

            MR. CUTRER:  To create a total 7 

      picture? 8 

            MS. DIXON:  Correct. 9 

            MR. CUTRER:  Okay. 10 

            MS. DIXON:  I do not think we have 11 

      to go back and make sure all the 12 

      densities in that development complies 13 

      to the current LMO.  I don't think that 14 

      was the intent of the language in the 15 

      LMO and I don't think that should be an 16 

      unbuildable lot. 17 

            MR. CUTRER:  So we take the parcel 18 

      today, how does this applicant comply 19 

      with the current LMO and how does it 20 

      comply with the PD-2 overlay? 21 

            MS. DIXON:  The PD-2 is always 22 

      going to be there.  Now, as far as them 23 

      being tied to the density that was 24 

      shown on the original conceptual plan,25 
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      they don't have to be tied to that. 1 

      They have to be tied to the current LMO 2 

      density standards. 3 

            MR. CUTRER:  So how does that 4 

      proposed development comply with the 5 

      current LMO? 6 

            MS. DIXON:  How does it? 7 

            MR. CUTRER:  How does it? 8 

            MS. DIXON:  They demonstrated that 9 

      their density meets the current density 10 

      standards and current open space. 11 

            MR. CUTRER:  That's what I needed 12 

      to hear. 13 

            MR. JOHNSON:  Can I ask a quick 14 

      question?  This master plan if it were 15 

      to appear, does it have any bearing on 16 

      what we're talking about? 17 

            MS. DIXON:  It does not. 18 

            MR. STANFORD:  We talked 45 19 

      minutes about that. 20 

            MS. DIXON:  It is just a diagram 21 

      what was approved by the planning 22 

      commission and I just looked back when 23 

      you were talking earlier and that table 24 

      is listed in Attachment H in the25 
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      documents I gave you and that is 1 

      planning commission minutes from the 2 

      May 6th meeting. 3 

            MR. STANFORD:  Thank you. 4 

            Mr. Williams, please. 5 

            MR. WILLIAMS:  I'll be very quick. 6 

      To buy into the town staff's 7 

      interpretation, you necessarily need to 8 

      find Parcel E is the only piece of 9 

      property in the Town of Hilton Head 10 

      Island that is PD-2 zoning district 11 

      that doesn't have to comply with PD-2 12 

      requirements.  To comply with the 13 

      current code requirements is exactly 14 

      that.  Do not pick and choose which 15 

      one.  She said she reviewed it only 16 

      under the RD requirement and not the 17 

      PD-2 requirements.  And she admitted 18 

      that if you reviewed it under the RD 19 

      requirements and the PD-2 requirements, 20 

      there is not sufficient density there. 21 

            MR. STANFORD:  Thank you. 22 

            Does anyone care to make a motion 23 

      this? 24 

            MR. FINGERHUT:  Yeah.  I'll make a25 
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      motion.  I would move that we grant the 1 

      appeal and as requested hold that any 2 

      development to the PD-2 overlay 3 

      distract including without limitation 4 

      the purposed Spinnaker Welcome Center 5 

      on Parcel E must comply with current 6 

      LMO.  I'm reading the submission to be 7 

      clear for the record.  The average 8 

      density provision in the LMO Section 9 

      16-3-106.G.4 is applicable to the 10 

      Waterside PD-2 overlay district. 11 

      Number 3, the average density to the RD 12 

      district has already been exceeded by 13 

      the existing development on the parcels 14 

      within the Waterside PD-2 overlay 15 

      district, which we just stipulated to 16 

      and by granting the appeal, we reverse 17 

      Ms. Dixon's determination. 18 

            MR. STANFORD:  Is there a second? 19 

            MS. LAUDERMILCH:  I would second. 20 

            MR. STANFORD:  All right.  So the 21 

      effect of this would be that the 22 

      property can not be developed in 23 

      accordance with the current 24 

      application.25 
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            MR. FINGERHUT:  Correct.  As long 1 

      as it is part of the PD-2 district, it 2 

      has to be -- any development 3 

      application has to be in light of the 4 

      entire district, not that single 5 

      property. 6 

            MR. WILSON:  It is vote to 7 

      overturn the ruling. 8 

            MR. STANFORD:  I was just trying 9 

      to make it clear so everybody 10 

      understood what was happening. 11 

            MR. WILSON:  That is what we are 12 

      voting for. 13 

            MR. STANFORD:  I was just 14 

      clarifying. 15 

            Any other discussion on the 16 

      motion? 17 

            Call the role, please. 18 

            MS. HALEY:  Mr. Wilson. 19 

            MR. WILSON:  No. 20 

            MS. HALEY:  Mr. Fingerhut. 21 

            MR. FINGERHUT:  For the motion. 22 

            MS. HALEY:  Mr. Stanford. 23 

            MR. STANFORD:  Against the motion. 24 

            MS. HALEY:  Mr. Cutrer.25 
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            MR. CUTRER:  Against the motion. 1 

            MS. HALEY:  Ms. Laudermilch. 2 

            MS. LAUDERMILCH:  For the motion. 3 

            MS. HALEY:  Mr. Johnson. 4 

            MR. JOHNSON:  Against the motion. 5 

            MR. STANFORD:  Motion fails.  So 6 

      we are ready to proceed forward.  Thank 7 

      you, gentlemen. 8 

            MR. TAYLOR:  Mr. Chairman. 9 

            MR. STANFORD:  We need another 10 

      motion.  Somebody who feels otherwise. 11 

            The motion failed.  I'm spinning 12 

      right now. 13 

            MR. FINGERHUT:  It's late. 14 

            MR. STANFORD:  Does someone care 15 

      to make a motion?  The other two 16 

      motions available to us are either 17 

      remand or to deny or overrule the 18 

      appeal. 19 

            MR. CUTRER:  I move to deny the 20 

      appeal.  I believe I've heard Ms. Dixon 21 

      say that those requirements that were 22 

      in that PD-2 density don't apply.  The 23 

      property meets the current LMO 24 

      standard.  The results of the25 
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      determination letter way back in 1987 1 

      said all that expired in 2000.  It is 2 

      expired.  I heard testimony from the 3 

      staff that says this property would 4 

      comply with current LMO, so I move to 5 

      deny the appeal. 6 

            MR. STANFORD:  Is there a second? 7 

            MR. WILSON:  Second. 8 

            MR. STANFORD:  Discussion on the 9 

      motion, please? 10 

            Call the role. 11 

            MS. HALEY:  Mr. Wilson. 12 

            MR. WILSON:  Yes, for the motion. 13 

            MS. HALEY:  Mr. Fingerhut. 14 

            MR. FINGERHUT:  Against the 15 

      motion. 16 

            MS. HALEY:  Mr. Stanford. 17 

            MR. STANFORD:  For the motion. 18 

            MS. HALEY:  Mr. Cutrer. 19 

            MR. CUTRER:  For the motion. 20 

            MS. HALEY:  Ms. Laudermilch. 21 

            MS. LAUDERMILCH:  Against the 22 

      motion. 23 

            MS. HALEY:  Mr. Johnson. 24 

            MR. JOHNSON:  For the motion.25 
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            MR. STANFORD:  Motion carries. 1 

      Thank you.  Now in conjunction with the 2 

      motion for reconsideration -- 3 

            MR. TAYLOR:  Mr. Chairman, excuse 4 

      me.  Before you move on -- before you 5 

      move off of this, you know as a lawyer, 6 

      I have an obligation to protect my 7 

      client, I need because of your ruling 8 

      earlier, I need to make a 30 second 9 

      proffer on the record of what I 10 

      intended to ask Mr. Johnson.  Would you 11 

      please allow me to do that? 12 

            MR. STANFORD:  Can't you just 13 

      submit it into the record?  Don't you 14 

      have them written down there? 15 

            MR. TAYLOR:  No, sir.  These are 16 

      my notes, sir.  You couldn't read that. 17 

      I would be happy to -- 18 

            MR. STANFORD:  We need to be out 19 

      of here in 20 minutes and we haven't 20 

      heard the ArborNature reconsideration 21 

      still and I don't think we can postpone 22 

      it. 23 

            MR. TAYLOR:  I can address that in 24 

      a moment.  I wanted to put my offer --25 
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      I'm sorry -- proffer on the record.  I 1 

      hear you to say no. 2 

            MR. STANFORD:  Thank you. 3 

               (Whereupon, the appeal hearing was 4 

               concluded at approximately 5 

               5:38 p.m.) 6 

   7 

   8 

   9 

   10 

   11 

   12 

   13 

   14 

   15 

   16 

   17 

   18 

   19 

   20 

   21 

   22 

   23 

   24 

  25 
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                 C E R T I F I C A T E 1 

   2 

  STATE OF SOUTH CAROLINA: 3 

  BEAUFORT COUNTY: 4 

   5 

     I, Amanda Bowen, Court Reporter and Notary 6 

  Public in and for the above county and state, do 7 

  hereby certify that the foregoing testimony was 8 

  taken before me at the time and place 9 

  herein-before set forth; that the witness was by 10 

  me first duly sworn to testify to the truth, the 11 

  whole truth, and nothing but the truth, that 12 

  thereupon the foregoing testimony was later 13 

  reduced by computer transcription; and I certify 14 

  that this is a true and correct transcript of my 15 

  stenographic notes so taken. 16 

     I further certify that I am not of counsel to 17 

  either party, nor interested in the event of 18 

  this cause. 19 

   20 

                     ____________________________ 21 

                     Amanda Bowen 22 

                     Court Reporter 23 

                     Notary Public 24 

                     Beaufort, South Carolina 25 
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AN ORDINANCE OF THE TOWN OF HILTON HEAD ISLAND 

ORDINANCE NO. 93-33 PROPOSED ORDINANCE NO. 92-35 

AN ORDINANCE TO AMEND CHAPTER 7, 1tTffE LAND MANAGEMENT 
ORDINANCE (LMO) OF THE TOWN OF Hll TON HEAD ISLAND•', OF 
TITLE 16 OF THE MUNIC]PAL CODE OF THE TOWN OF HILTON HEAD 
ISLAND, 1983, BY AMENDING SECTION 16-7-250, DEFINITIONS; BY 
AMENDING PART B, PRIOR APPROVALS, OF ARTICLE III. 
NONCONFORMITIES AND PRIOR APPROVALS; BY AMENDING 
ARTICLE VI, ADMINISTRATION, BY ADDING PART J, VESTED RIGHTS 
DETERMINATIONS; AND PROVIDING FOR SEVERABILITY AND AN 
EFFECTIVE DA TE. 

WHEREAS, the Town Council of the Town of Hilton Head Island did on 
January 19, 1987 amend Chapter 7 of Title 1.6 of the Municipal Code by enacting a 
Land Management Ordinance (LMO) of the Town of Hilton Head Island; and 

WHEREAS, the Town Council accepted, on July 8, 1991, the Town of Hilton 
Head Island 1991 Comprehensive Plan as adopted by the Planning Commission on 
June 19, 1991; and 

WHEREAS, the Comprehensive Plan for the Town of Hilton Head Island 
outlines., among other things, the ne.ed for establishing growth control measures that 
are designed to preserve the natural environment, maintain the quality of life and 
reduce residential and commercial development at buildout, while maintaining a 
viable economic environment in the community; and 

WHEREAS, the Town Council on December 18, 1991, ad.opted a resolution 
which:. established a joint Town Council-Planning Commission Subcommittee, 
hereinafter referred to as the Growth Management Task Force; directed the Growth 
Management Task Force to develop the Growth Management Element of the 
Comprehensive Plan; and, notified property owners of the pendency of ordinances 
resulting from the Growth Management Element that would amend the I.MO; and 

WHEREAS, the Town Council contracted for services with the firm of FreHkh, 
Leitner & Carlisle to review and recom.mend amendments to the LMO; and 

WHEREAS, the firm of Freilich, Leitner & Carlisle completed an analysis of 
the LMO and recommended amendments to said ordinance which among others 
included changes to Article Ill, Nonconformities and Prior Approvals; and 
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WHEREAS, the Planning Commission, following a positive recommendation 
from the Growth Management Task Force, and Public Hearings conducted on 
October 7, 1992, September 8, 1993, voted to recommend to Town Council that the 
proposed amendments to Artides 11, III and Vl of the LMO, as shown in Attachment 
A, be adopted; and 

WHEREAS, the Town Council finds that it is in the Town's best interest and 
welfare to regulate the conditions under which development plans that have prior 
approvals may be pursued, since development undertaken based upon previously 
granted approvals may: be inconsistent with the goals and objedives of the 
Comprehensive· Plan; be in conflict with the use provisions of the underlying zoning 
district; be in conflict with the site regulations, including allowable densities and 
intensities of use, as established in Article IV of the LMO; not fully adhere to the 
design and performance standards set forth in Articles V11I and IX of the LMO; create 
substantial impacts on public facilities and natural resources; and, create a public or 
private nuisance; and 

WHEREAS, the Town Council, in amending Article Ill of the LMO, recognizes 
and acknowledges that cases may exist where all or a portion of a development plan 
which has received prior approval has become vested and declares that these 
amendments to Article m shall not be interpreted as denying such vested rights, 
where such rights are found to exist; and 

WHEREAS, the Town Council recognizes the need to enact more detailed 
administrative procedures for the review and determination of the validity of claims 
of vested rights. 

NOW, 1HEREFORE, BE IT ORDERED AND ORDAINED BY TIIE TOWN 
COUNCIL OF 1HE TOWN OF HILTON HEAD ISLAND, S.C.; AND IT IS 
ORDAINED BY THE AUTHORITY OF SAID COUNCIL: 

Section 1 Amendment. That Chapter 7, Land Management Ordinance (LMO) 
of the Town of Hilton Head Island, of Title 16 of the Municipal Code of the 
Town of Hilton Head Island, S.C., be, and hereby is amended, a copy of which 
is attached hereto and incorporated fully he.rein as Attachment A entitled 
"Proposed Amendments to Article Il, Definition of Terms; Article III, 
Nonconformities and Prior Approvals; and Article VI, Administration.'' 

Note: Additions to the Municipal Code are shown as bold and 
underlined text and deletions to the Municipal Code are shown 
as strikeouts. 
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Section 2 Seve.rability. If any section, phrase, sentence, or portion of this 
Ordinance is for any reason held invalid or unconstitutional by any court of 
competent jurisdiction, such portion shall be deemed a separate, distinct, and 
independent provision, and such holding shall not affect the validity of the 
remaining portions thereof. 

Section 3 Effective Date. This Ordinance shall be effective upon the enactment 
by the Town Council of the Town of Hilton Head Island. 

Passed, approved and adopted by the Council for the Town of Hilton Head Island on 
this 15th day of November 1993. 

~~.~~ 
Sandi Santaniello, Town Clerk 

Publk Hearing: 10-7-92 and 9-8-93 
Fust Reading: 11-2-92 
Revised First Reading: 8-2.-93 and l 0-18-93 
Second Reading and Adoption: 11- 15-93 

Harv 
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Proposed Ordinance 92-35 

Att~chment A 

"Proposed Amendments t.o Article II, Definition of Terms; 
Article III, Nonconformities and Pri or Approvals; and 

Article VI, Administration.~ 
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Proposed Ordinance No. 92-35 

Add the following definitions to Land Management Ordinance Section 16-7-250. 
Definitions: 

tagal.l,y eota.bliabed% Any· land use, development, building, structure or 
aite, "including nnY lot of record. which waa estabJ.ished, constructed, 
uaad or ~ecordad pursuant to, and in conformance with all relevant 
requir:em,,nta of the ordinances then in •ffact. 

Legally main~ained ~ Aa uaad in t,bis chapter, t ,he phrase ~ legally 
ma.inta.lb.ed•• aha.11 mee.n that: an.y and all conditiona, obliga.tione and 
reguir_Qlllenta of any per211it, approval or certificate of any description 
iaauad QY Beaufort county, South Carolina or th& Town of Hilton Head 
Ieland1 shall bava bean met within the time frame, if any, required by 
auch permit, &pProval or certitica.te, or that the perm.it, approval, or 
cer~iticate hae ba$n. fully executed according to ite tarme. 

~gal nonconformity, Any l~d uae, de.va.lopment, building atructurer or 
aite, including. !-fiY lot of record whi~h l'faa legally aet~liebad, but 
which ie not presently in full ooJoplianco with the eroviaiona ot thia 
chapter a• l!lmend~4. 

Nonconforming- uae: Any leg;a.l.ly eetabl,iah4',4 ac·ti 'V'i ty uaing lan<:l, 
buildinga or structur•e Which was legally established, but which is not 
permitted on ~he applic~la ait:e 1?¥ right, as a apecia.l exco.ption or as, 
a condit.ionA_l, uae purauant to Article IV of this Cba11ter. 

Non.conforming building Qr structure; Any building or •truct,n:-a wb.i.ch 
wa~ l~gally establiahad, but wnich is not presently in c-omplianoa with 
tbe design l!Uld parf'c:>-rmance. standards a.a set forth in Articles VI:rI, IX 
an~ X of this Chapter or with th• applicabla regulations of the 20hiri,g 
district in which it is locata.d aa aot f'orth In Article tv ot thie 
Chapter. 

Nonconforming: a.ite. or lot of :rac:ords Any eite or lot of raco,rd -wh.iah 
waa laqall.y establiehed, bu,t _which is not pre.se.nt.ly i.D CO!!)Pl.iaoce with 
the a 11cabla zonin diatriot re _l~t ona set fort~ tn rticle IV 
and/or w1.th the applicable eubdivi~ on regy_l~tiona-_ •~-t forth in Article 
VJ:I~, Part c of thie epa.pter. 
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Prop-osed Ordinance No. 92-35 

ARTICLE :trl, NONCONFORKITIB8 AND PRIOR APPROVALS 

PART B. ~ ~ _PROVALS GRANTBJ) PIUOR TO '1'Hl!C ADOPT:IOif 01' THJ:S CBAPTKR 

Section 16-7-350. findings of Fact,--af*i Statement o~ Intent. and Purpoae. 

This Part B of Article III is adopted in accordance with t .he ~ 
comprehensive Plan for the Town of Hilton Head Island, as amended, to regulate 
th• cor.i.d.1t1ona under wbich dev•lopm.ent pl.ans which were granted approval prior 
to the adoption of thia chapter may ba purau•d . In addition tot.he findings 
and recommendations contained therein, Town Council further finds that a 
compelling· situation exists, and will continue to exist, with :reg·ard to the 
Town's ability to accommodate the impact of the Fate ef development as more 
specifically detailed in the said Comprehensive Plan, while at the same time 
exercising its obligation to minimize any potential dang,er t.o the public 
health, sa.fety and general welfare. 

Town council further finds that, pursuant to the terms of any l.and develoe9!nt 
requlationa or ordinanoe11 tH.e ordin.!l:nec in effect prior to the adoption of 
this Chapter, that certain development approvals were granted, inol.uding, but 
not n•c•aearily limited to 1 H.afflely "preliminary approvals" a.nd •final 
development permits" iaaueC, by Baauf'ort county or the Town of Kil.ton Head 
Ialand. In adopting this Part B of Article III, it is not the i ntent of Town 
Council to deny to any individual who haa r•ce1.ved a p.rior davalopmant permit 
or approval, :t.ncludinf but limited to, a preliminary approval. or a: fill.cl 
development perndt wh c:b. ha& been lega.lly maintained a. rea.sona.ble opportunity 
to proceed with development plans based on such prior approval& or p&rmit. It 
is the intent of Town council in enacting these provisions to attempt to 
strike a balance between e1,1eli:I sevoJ.e~Men.t epl)ert"1~itieo the provieion of a 
reasonable opporeunity to implement d~velopm.ent plans whioh reaeived prior 
approva1• wbioh have been 1•?1ly m.aintai.ned and the obligat i on incumbent upon 
the governing authority to adopt land use regulation$ which are consistent 
with the said Comprehensive Plan and. nece.ssary to protect., promote and improve 
the public health, safety and welfare. 

Th• pu_rpoae of thie Part B of Article rir is to regulate th• conditions under 
which develo:pmant plane that have prior approval• may ·1:>e p~reued, consistent 
with th• findinga and intent of tbie aection. Development proposed to be 
undert..ic..n puraua~t to prior approvale may be, 1noon£1Mtant w~tb the goals and 
objective11J of the Cpmprehe.nsive Plan.1 .in c:onfliat with tha uae proviaione of 
the· w:id•rlyi.ng zoning district; ba in conflict vith the ~it• refilat~ona, 
.inC!luding allowable den•it.iea and intensitiea of use, as eata.blahed in 
1'.rt~cle IV of ~hie cha,ptarz and/or not fu+lY eonwliant with the daaign and 
perfox:man~a atandard• sat forth ih Artiolee vrzr and zx of th.la chapter. 
Purther, •uch developmfnt may creat• aubatAnt1a1 ilnpacta on public f-ac:ilitiee 
and natural reaourc:es or ~Yer-ea.ta a public or private nuiaance. 

Section 16-7-352. Status B:xpiration of Pr•Yioualy Iasuad P~iep Final 
Development Permita . 

Any final development permit granted approval prior to the @ffective 
data of this chapter shall remain valid for the· life of such permit or 
until Dec$lll):)er 31, 1994, wnicb~ve.r shal1 occur fiarat, subject to suctl 
conditions as may have been required pureuant to the granting of such 
permit and subject to the requirements of Part B of Article VII of this 
chapter. 

lrI - 4 
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Proposed Ordinance No. 92-35 

The following shall not ba oonatrJ.t~d to extend: tha life of a final 
devalopment ~rmit beyond December 31, 1994r 

ill Completion of a phaae or a portion ot a phase, whether or ~ot 
dedqna.ted in the final de,...elopment p,a:rmit. 

Completion of infraatructure for a phase or a portion of a phase, 
whether or not designated in the fina1 development permit. 

Obtaining a building permit, cart~ficata of complia.nca or 
certificate of occupancy tor a phaae or a portion ot a pbAae, 
whether or not designated in the tinal develoP}llent pexmit. 

Any final development P•rmit granted! approval prior to the e.tfeotiva 
data of this chapter for wh~ch a vested rights or equitable estoppal 
date:rminat.:lon bas been made pursuant to the proced!ures provided for in 
section 16-7-698 ehA11 remain valid for the length of ti.me and under 
euo~ condition& 11.11 erovided. for in the vested right.e determinat.ion. 

Sel;!'tieA 16 7 3S4. EJff!iFasies ef Prier Fit\a:l. Bevele~meftl: l?el"mi~. 

AA'.J' fiAal a.evele~meRt 13erlfl:H. §3!'.'&Ateel !')Eis:1: es tl:!,s effcetivae aatc sf thio 
efl.apt-e.1; seall eeeeMe ievalia Ul)8'A ite eH};liEa.tiefl, 

Section 16-7-356. Status B:.xpiration of Previously Approved Prior Preliminqry 
Approvals. 

ill 

Any preliminary approval which was granted prior to the effective date 
of this chapter shall rsmain valid for the life of such approval or 
\\ntil December 31, 1994, whichever shall occur first, and sbal.l be
consis·tent with the terms of the ordinance in effect at the time such 
approval was granted, and subject to such conditions as may have be.en 
required pursua.nt to the granting of such approval. 

Any application filed pursuant to the requirements of this chapter for 
Planning Commission review and/or development plan 

III - 4.1 
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review, based upon such a prior approval, but submitted after the 
effsct.ive date of this chapte·r, shall be subject to applicable 
requirements and procedures of Articles VI and VII of this chapter. In 
the granting of a development plan approval pursuant to such 
application, the Planning Commission or Administrator shall require 
conformance to the greatest degree practical with applicable site 
regulations set forth in Article IV and design and performance standards 
s.et tor.th in Art.icles VIII and IX. Any or all parcels of a tract 
granted prior preliminary approval for unspecified commercial use shall 
conform to the permitted commercial uses in Article IV for the specific 
zoning district within which it is located. 

Tbe followJ.ng ~h~ll not be con.&.truad to extend tha lifa of a davelopmant 
plan which waa granted preliminary approval. prior to th• ~ffactiva date 
of thia chapter beyand Decembaz: _31, l994i 

ill 

ill 

Obtaining a final davelopme.nt perm.it or development plan approval 
for a plan or a phaae or a. porti9n of a phase, whether or not 
designated in the preliminary approval. 

Compl•t.ion ot a. phase or a portion of a pha••, whether or not 
deaiqnated in the pr•liminary approval.. 

obtaining a building permit, oe:;tifi~ate ~f compliance or 
certificate of occupan9Y tor a pha•• or a portion of a _phaaa, 
Whathor or not deaignatad in the preliminary approval. 

Where a POD ma.et•~ plan, which was granted approval prior to the 
effective d&t• of tbia chapter, has be.en :l:Jlcoxporat•d into the official 
Town zonina miiliP puz.uant to Section 16-7-436 of thia Cb!-Pter, tl>.e 
provialona ot· that section ahall govern the imt)ltid!Ulbt.a.ti.on of euob POP 
maetGir plan, 

Any preliminary approval which was granted prior to the effective dat& 
of thia chapter for wh,iob " veat•d rigb.ta or aguitable ••towel 
determination baa be.en ~de pureu~t to the proced:urett provided fo,r in 
Section 16-7-698 eha.11 remain vol.id for the lenpth of time and ~der · 
auch condi.tiona a,e provided for in th• ve11tad riqhte detEtrmi.Iuttion. 

(Ord. No. 87-23, 9-16-87) 

6eeti_gn 16 7 3S8, :SnpiFatiea ef Prier P~el.ift\in.ary Appreyal. 

hf'i)' !1£eliffliaa:ty a~preval ~Fae11t.ed l)rior te t:.he effective el.ate of this e:Aaf!t@!", 
0£ any appliea~le ruA@RBffteas kereae, oball eeeeme iAv.alid ~peR the e1cpiratioa 
ef sl:ieh a~!9Peval \,l;l'l.leee a dcvelefAAent l!)lal.'I ~p:Heatiel'l f or such t3Fer,eaed 
developmeat, ,er aRy tohase \:..h.ereef, ie Jt;ileel. il<1 e1?11ftPlelaeEl form prier te s1:1el'I 
el~ira.l:. iee . 

PAH'P C I AP FBALS 

Seel:iel't 16 7 3 €q. AJ3:ti)Cal te Bear a ef Aaj'!::le£,meRb 

Atty person a§f§JFievef:i B')' a. EietermiRatief'l made purs\:laat. te ~he p1.-eYisiens e:E 
~io article ohall have the right to a~peal te tke Beara of ~djMBEffieHt 
eonoie~eHI:. \li~h t>l\e f:1l'B0ed1:1ree ar1a £Cql:lircments see ·fo.!:ta in .~tiele VI ef 
this chapter. 
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P~oposed Ordinance No. 92-35 

Section 16-7-360. Data:rmina~ion of Veatad Rights. 

Doterminatione o~ claims of vaated righta purauant to a prior preliminary 
approval. or: e_rior final dev•lopm•nt pel:Dlit eh4ll be made in accordance with 
the. provia-iona Qf section 16- 7-6~8 o:f this chapter. 

III - 6 
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Proposed Ordinance No. 92-35 

llT:tCLB VI. AmdJ:NISTRATIOl!t 

PART J. Vested Riqbta Determinations 

section 16-7-698. Procedures for the Determination of veated Righta. 

In order to provide for tbe fair and equitable d•t•xmin~tion of ve•t•d righta 
pursuant to any approvai previouelf _granted pur~uant to this chapt~, or any 
approvai granted prior to the adoption of thia chapter, the ~own council aha.11 
adopt, by reaol~tion, a~ni•trative procedures for the determi.nation of 
veated rights. 

VI - 37 
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PROCEDURE FOR DETERM.lNATION OF VESTE.D RIGHTS 

Section 1 Purpo~e and Intent: 

(A) The purpose and intent of these Vested Rights Detenrumition Proccdlure provisions arc: 

( I) T(J implement the rc,qui1'1::rtlA..'1l.ts of the State and Federal Conslitul1ons, Statutes of South Carolina and 

Common L11w of South Cwolin.i that limit the application of comprehensive plans and land use 

ordinances and regulations wiO:t respect to property owrn:n, v.tith vested rigl11s; 

(2) To l'ecognize 1hat developrn.cnt pmjccl!i for whicl1 vested riglus have heen obtained mu.-il be 8JCGOUiltcd 

for in the comprchc:nsiw plan and land use ordinances and regulation::1 of the Town of Hilton Head 

Island, South Carolina; 

( 3) To provide u melhod for dc..-1.ermining and quantifying the number of projects, development projects, and 

laild uses, oow non-conforming, or which may bt."CO!Jl<: non-oonfonning due to subsequent w:n,endmcnt.s 

to the land management ordinances and rebrulationt~ of the Town of Hilton Head Island, South C E1rolina, 

but which are vested, so thut im.ch pr,~1cc.ts, dt."Vclopment projects and land uses. can be accounted lor in 

tfo.: existing und future Comprehensive J->lans and land use ordinances imd regulations t,f the Town of 

Hilton Head Island, South Carolina; 

(4) To establish w1iRmn and non-bunlcn.'!Ome pl'OOOOlln.~ and specific crileriu .for the delcmunati(m of 

Ves.le(i Rights und cluims of Equitable Estoppd in ordt!t to aid in the accomplishment of imund mid 

orderly planning; 

(5) To prnloot legitimate investn1,ent-backt.'d expc,clatiom .. ; 

(6) To protect the phmning and phm implcmcntatiOi) processes; 

(7) To settle potential disputes and to minimiz.e cosily and protracted htigatim1; 

(8) To facilitate implernenwtion of goals, objcctiv~ and policies set forth in the Town of I lilton He.ad ls}and 

Comprehensive Plan of l 991 and the Land Managemenl Ordinance { § 16-7. l()O, et. seq., Code of 1he 

Town of llilron !lead 1:tlmui, (1983)}; Md 

(9) To ensure that aU applicable legal stamfards and crileri.a are u!iilizcid in the delcm1inations to be made 

hereundler. 
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Section 2 Delintuou: 

(A) The words or phrases used herein shall have the meaning prescribed in§ 16-7~250, Code of1he Town of Hilton 

f!etld /s/Qnd, ( l 983 ), cxet.1)1 as otherwise indicaled herein. [n the case of any confl±ct berwcen the definitions ooC forth in 

§ 16-7 ~250, Code of the Town of Hilton liMd /3/,:md, ( 1983), and herein, the ddinitions set forth herein shall apply to 

maU.ers arising Wlder these Rcgulat.ioru: 

( 1) Admin.istrulor meam 1h; Diroctoc of llinmun:ity Dt'Velopment for the Town of I Iilton Ht.-ad lt.]llild, South 

Carolina. 

(2) Aggrieved Person mcanl.i and refers to any person who has an immediate and su~lential pecuniary 

interest in the out.come of any applica!.1tm for a Catego1'ical Exempti(m or Vested Rights Determination. 

(3) Applicant means aod r~fors to a prope11y ownec, or duly ~igmJ.tcd agent of the propctty owner, who 

makes an applicotioo for a Categorical Exemption Certification or for a Vested Rights Determination 

pursuanC to lhe..qe Regulutioos. 

(4) Board of Adjustment mean~ and refers to the Board of Adjusunent for the Town of Hilton Head Island, 

South Carolina. 

(5) Building Pami.t means and refers to a Building Permit issued by I.he 'fown Of Hilton Head Island, South 

Ca.rol:im1, authorizing oonuooncen.1t .• ~t of any construction or other improvement t.o real property, in 

u.coordancc with lhc Building Code then in effect and the Land Monagement Or.dinainoe. 

(6) Catcgoi:icnl l::.xemption or Cotcgorical1y Exempt means and retcrs lC> a pared, &vdopment project or any 

phli.t«: or portion thereof, whicl1 has boon declared lo be exempt from the appl.icatkm of all or any 

portion of the existing umd MB.Ilagcmt."lll On.f.in.nnu; or any future ameil.dm.oots !hereof, ptu·suenl to lhe.'le 

Regulations. 

(7) Coregorical Exemption Certificate means and n:fc:rs 10 the wriuen document. i~"Ued by the A.dministtalor 

upon a Final Delt.'flllillation that a give.111 parcel. development project or any portion lhere<lf is 

Categoric.ally F.xe:mpl 

(8) Deliver nnd Delivery mean and refer to the deposit of any written noti.ficnti<)O required by these 

Rcgulutions into the United Stale~ Mail, to lhe mailing addre.~~ of the Applicant as shown on lhe 

2 
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Applici!.tion Cor Catcgoi-ic.al Exemption Certificate or Vesk>d Righl'l Determination, with first class 

prni.1.agc affixed t.hereto; or by personal. hand delivery tt) the Applicant 

(9) DcvcJopment and/or Development Projic..-ct shall mean and refer lo any fo1m ol' construction or o.thcr 

irnpro\'l.-nk'nl, including site imprnvements. to real property, and shall fort.her mean and refer. 

without limitation, to subdivisions, Planned Unit l)evelopmenls, oommacial or oilier non-resid<.mtifll 

building or s11.uceure. or ruzy other fbrm of plannccl improvcn,cnl!'l to real property. In these Regulation..'!, 

this definition is intended! to be ail l~eocompassing, and to oovcr nny form of right~ to use or improve real 

property claimed by an Applicflllt. 

( I 0) Equitable Estoppel means and rcJtTS lo a :i.1.111c of facts whel'e it wouM be inequil.uble for the Town of 

Billon Head bland. South Carolina to enforce all or any portion of the existing Land ManaJbrcme:nt 

Onlina.ooc, or ameodlments lhereto, with respect lo a particular pi!J"Ccl, development project or p<x'tion 

or pha.-«: tho·cofbccause an Applicant ot· and Apphcant's prcdooe~ in interest ha~: (I) rclioo in good 

faith (2) upon conduct, representation~ or silroce of the Town off Hilton Head Island, South Ctlro]ina, 

iunm.mting to ~ TI1i1.wcprc:it.-nlation or ooooenlment of fact'>, (3) where the Apphcunt was without 

rcas.c:moblc means of obl.aining knowlcdsc of the troth of the rui>-puu.'d matters, and (4) has made 

substantial improvements to his property, or ha~ incurred substantial obligations as a re:-.-uU of such 

rdiillloe. The terms Vested Rights and Equitable Esioppel a.re st)md,mc~ t1~ed in1crobangcably 

lhrooghoui these Regulations and a reference to one shall mean and include a reference lo the oUICf". 

( 11) Fi.nal Decision or Fina~ Dett.Tininalion means Mid refers f.O the deci~'"ion of the AdmiJJ.istrator 011 an 

appl.ie'1.tion for a Cawgorical Exemption or on an Application for a Ve::1ted Righ1s Determination. 

{ 12) 1...md Managcmcnl (mlinar,.;erncan.~ rulli reft."l'S to§ 16-7-100, etseq., Code of the Town o.f llilum Head 

l,tlmui, (1983) and any amendments thereto. 

( 13) NoLice of Comp]eieness ri1eans and refers tc:> a written notice by which an App lie.ant for V cstt.-d R~ghts 

Detemtirrntiou or Categorical Exemption is notified that an appli.catioo is complete. 

( I 4} Ncfu of Iru::omplck.'Tlc~s mcan.'i and rdcrs to a WTttlt."11 notice by which an Applicant for Vested Rights 

[)etcmmiatioo or Catcgot"ical Exen1iption is notified lb.at an applicalion is incomplete, and specifying lhe 

item or items which. arc missing. 
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( 15) Notice of Dismissal means and reters to a wriue:n notice which n04:ifies an Appliciml that he has Cai.led 

to~ to the Notice oflncompletene.~ within the lime .frame estoblished by lhese Regulations, and 

which further notifies the Applicant that his Application is dismissed. 

(16) Town mean.~ and refers lo the Town ofHJlton Head Island, South Carolina. 

(17) Town.Cowcil DJ.l.,'WJS and rcfurs lo the Town Couooil of lhe Town of Hilton Head ]sland, South Carolina. 

( 18) Valk.I or V alidly-IS&100 Final Development Permit mean.'! and refers to Final Development Pcnnit or an}' 

other authorit..ation, including, wit.hoot limitation: Development Plan approval [w.bject to the 

pn:wisions of§ 16-7-666, Code of the Town ofllilam Head ls/am), ( 1983)]~ varionoes; ~comfort !ett.ern" 

issued by the To\w of Billon Head Island, South Carolina; agreements between llllY agc111L'Y of the 

To'V\tn of Hilton Head lslond, South Carolina, and MlY lhird party; scltlemt.'111 ngrecm.en.ts entered into lo 

resolve l.itigab(,n between the Town of Hilton Head Island and 8(1)' other party. provided thal such 

was legally issued; W8ii. issued by an individual or ogency of the Town ,lf Hilt:.c.m Head l~land, 8outh 

Caml1na possessing the requisite authority to iswc the $amc~ was. not 1S!iued by nust.ake; which has 

not expired, lapsed, QT" boon abandoned, rcvolu..>d or canceled; oc is not subject to expirntioo, lapse, 

abandonment ,rr rt:.'Voca.ti011 by the pass.age of lime or the conduct of the Applicant or the Apphc8Ill's 

pn:wct..~ m ~ All conditioos of approval set forth in any such Vahd Fin.id IJcvdopmtnt Pcmiit 

must have k.>en satisfied hy the Applicant or the Applicimt'!l predecessor in interest 

( 19) Verified Cupy mearu imd 1-cfcrs lo a copy of an original document submitted by an Applicant to the Town, 

pursua.nl. to these Regulations, which CQPY bears (oc is. il.CCOitlpanied by) a swom statement from the 

Applicant. that the copy is. n true and correct copy of the entire original doourm."llt. 

(20) Vested Rights means and refers to the rights of 8ll Appiicam lo be exempt from the application of al I or 

any portion of the eXJ:<.1ing Land Management Ordinance .. 01· any amendment thereto, to a particular 

porcel, dt.""Velopmt-"lli project or portion or phase thereof bcca1usc I.he Applicant or I.he ApphcWit's 

prcde<JesSt"Jf' in interet.t has: (]) pe:rfonned substantiol work or incurred s1.1hstan1.ial obljgations; (2) 

in good faith reliance; ()) on any Final Development Pt.'11ltil or Bui.lding Pennil iss1.1ed by the Town of 

Hilton Head Island, Soulli CaroJino. The klmls Vesltxl Righlli and Equit.abl.c fuloppcl m-c smru::timcs u~ 

intcrnh.angcably throughout these regulations and a reference to one sha.11 mean and include a reference 
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lo lhe other. 

(21.) Vested Rights Dctemrination means and refors. to d1e F innl Decision of the Administraloc, pursuim! lo 

which a parcel. development prujocl or any portion. or phose thereof is deemed to have Vested 

Rights or a valid claim of Equitable E8toppcl against the Town, t:hl!reby exempting the parcel, 

development project or am}' portion or phase lht.,'1"Wf from all or any portion of 1.bc [ .and Managcmcn! 

Ordinance, or any amendment thereto. 
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Sedioa 3 General Provbio111• and Applicability: 

(A) Term or thete RegulatiOQJI: Tru.~regulations shall remain in effect unless end until repealed, amended 

or modified. by Re.'iolution of lhe Town CoUJ1cil in a00t.1t'dance wilh applicable State t.aw and loosl ordinru'.lOes and 

procedures. 

(H) Qua.ncrJy Report: Ilie Administrnlor shall provide a report to Town Council on II quarterly ba.'ll&, which 

report l:!hall provide a sunm.ary of: 

( 1) The number uf appl.ic.ation.'l filed for Categorical Exempl.ions during the quarter, and the: status and/or 

&!position. of :.uch application.-,; and, 

(2) The number of applical1um1 ti.kd for Vested Rights l)eterminalion~ during the quarter, and the status 

und/ur dispo:-iition of such applications. 

(C} Annual Review: At leas.t once cve:ry year priot to adoption of the Altnual Budget and Capital, Improvements 

Progrom, lhc Administrator shall prepare a n..·port to the Town Council on the subject of vc~tcl Rights wrucb shalJ include: 

(1) Recommendations on amend,ne:nt.s, if appropriate, l.o fhese Regulutions; 

(2) The nwnlx.'t' of applications filed for Categoricul Ex.empt.ions during the preceding year, the disposition 

of such application.~ and the number of dwelling uruts by type and square foo!Bgc of 1101Mcs.idc111ial 

dcvelopmcnl represented by such Categorical Excmplion~. 

(3) Ilic number of 11pp)icaliom~ filed for Vested Rights Detemti.nations during the preceding year, the 

dispmrition of such a1>plicatio1l:. and tbe nwnber of dwelling units by lYPe and square footage of nun

ret-1dential development n.'J)rt"SelllOO by such dctennin.atio.ns; 

(4) The location ofCategoricoUy Exempt paroels, developmi..'llls imd development projccL~. including the 

1.oning disb.ict in which lhey are loc11led; 
,, 

(5) The locatitm of purccls, di..-vclopmcots and development projects where it hills been determined I.hat 

Ve~tcd RighL':4 apply, iocluding the zoning di~ct in which they are located; 

(6) The number, identification nnd location of applicatitm5 Im Cotegorical Exemption.'! and Vested Rights 

Dcterminiiliom, whtcb are denied·, 

(7) Odk:rdala, ana.lysis or recomme1xiations which the Administrator mizy deem appropriule, or as may be 
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rcquesled by t.hc Town Cm1ncit 

(D) Effe&..'1 of Annual Review: Thi$ amuul review may, iin whok- or 1n part. form the hnsis for Town Council Hction 

to repeal. amend or modify these Rcgulatioos; provided, however. thot lhe Town Council miry cite and the Town 

Council may rely upon. such olher dnl.a, infom111ticm, reports, analyses and documents relevanl lo any such dcci:.,ii{m ai. may 

he available lo the Tmvn Cow1Cil. 

(E} Amendments: Changes lo tlx:se rcgtlliltinn.'> must be made by Resolution of the Town Council. Nothing herein 

preclu&..'S. lhe Town Cooocil or limits the di~ion of the Town Council to amend these Re&,,ulalions al such other times a:. 

the Town Councill may deem to be necessary or desirnbte. 

(F) Affected Ania: These regulations shall apply within the boundaries oflhe Municipal LimtL'l of the Tovm of 

Hilton I lend l1>land, South Clllulina. 

(0) Appllc~bUJty: These Regulations shall apply lo all claims for Calt.--gmical Exemptions and Vc~ted Rights 

DL-'lt.'tlniMtions, exoopt as otherwise set fortJJ below. 

(H) lnapplici.bility; Th~e R~gulalion!> shall nol apply to nor sh.all the procedures for obtaining u Categorical 

L:xemptim1 or Vested Rights Deterrninal1t,n be avail1:1h!e to claim:. for Vested RighlS or Categorical Excrnptions b11:il0d (miy 

upon cxisling ;r .. oning of property. 
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Secdon 4 Categorical Exemptions: 

(A) Categorical Exemption1: The following are Categorically Exempt if an application foe Cab::gorical 

Exemption is filed by the Applicanl pur:ruant to this Section 4 and a Categorical Excmpltl)ll Certificate is is::.1100 by lhe 

Town; 

( l) Pa.reels, developments or llfl)' pmtion or phase thereof. wbich ru-e the subject of 11 valid Vcsled Rights 

Detetmi.nation issued by the Town pun.wmt to these Regulations. 

(2) PRNCls, developments or any portion or phase thereof. which nre the subject of any Final Development 

Permit iM."lucd prior to the adoption of these Regulations., and which Final Developmenl Permit has not 

expired, lapsed, been abandooed, revoked or otherwise declared invalid; 

(3) Owncrn of purucls, do..."Vclopri1001s, or any portion or phase tbcn:ot: as defined in Subsections one ( I) and 

two (2) al>ove, whercin a valid Bui.lding Permit has been obte1i.ned by the owner, or the owner's 

~ in interest, shall not be required to obtain a Categorical Ex.c..'lnption Certificati011 wtles:s the 

construction is abandoned, Ot' the Building Permit pursuant to which <:On.'ltructiou is taking plncc lapses, 

c:xpircs or is waived. 

(B) Procedure for· obtaining a Categorical Enmptiom Certificate: 

(I) Application: Any pen.on wishing to obtain u Crucgorical Exc:rnpti<m Ccrtilicatc sh.all file an 

"Application for a Categorical Ex~mplion Certificate" ns set forth herein. 

(2) 

(3) 

Suhmiuion or AplJUcalltkm: An Applicant shall tile a complete flApplicati<m fr,r Categorical 

Exemption Certificate" with the Adminisin1lor no latt."l" than Deoomber 3 ~, t 994, or within one year of 

the date of lhe adoption of any omendrnen! to t.h.e Land Management Ordinance from which the Applicant 

bchcve5 he is Categorically Exempt. f'aill..ll'e to submit a complete applicalion within the time 

frames set forth herein shal.t be doc:med 10 coosti.tute a waiver and abandonment of I.he a.lleged rigbl lo 

oht:Ji1n a Categorical Exemption. 

Submls1ion Requinimenu: An application for a Categoric.al Exemption Certificakc shall be 

made on a Kll'lll established ii.Jr such~ by the Town and shall, at a minimum, contain !he following 

information: 
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(111) N.amc and currenu nuuling and street address Qf the Applicant; 

(b) A description of the development for which the C&tegoricol Exemption is St)ught, including 

currt:nt survey ~owing site i.mpt'ovemet1t and copies tlf relevant dl..«:ds; 

(c) Lc.:icalioo ofck.-vclopmc:nl for which ll11e Categorical Exemption is sought, including the Zoning 

District~ 

(d) Total land area oflhe development for which the Calcgmi cal Excrnpl~on is sought; 

( e) Total area of impcmous surface and open space, of lhe development for which the Catcgoricat 

(f) Nwnbet- ofrcsick::n.liru dwelling uniis, by type, within the development for which lhc Categorical 

Exemption is sought; 

(g) Type and nmmmt of no1Hesidential square footage, of the devdopmcnt for which the 

Cmcgorical l~xcmption is sought; 

(h) Ph!liSC:9 of die devel.opn11..°'Ill, c.ir pmtions of lhc ru. .. 'Clupmcnt fur which~ Calcgoricol Exemption 

is sought, ff flpplicablc; 

(i) a Vl.!rifled copy of any valid V e5ted Right-; Detcm11md1(m issued by the Town pw·~-uanl 

(ii) a verified copy of o valid Final Dcvdopmc:nl Pcrmil including any plans, drawings 

and/or narrative associated 'Nilh or relating to lhe Final Development Pennit issued by 

the Town prior to lhe effective date of thr..-sc Re!,,ulntions. 

(i) A 8Wom rbl.UTiltivc ~t lium lhc AppLicant selling forth lhe Applicaoi's basis for his claim 

of C.ilcgorical Excmpti.on. 

(k) A filing fee in the a.mount of OD\'! Hundred and no/100 (:lil00.00) DoHars. 

(I) A SWOfn slalemeut, in a fonn prescribed by the Town, and signed by the Applicant, Bl~l1ng 

that 

(i) any Valid Finni Development Pcrnlits, comracts, apprnis.a]s, reports, or uoy other 

documents cJr materials :i."UhmiU.c..'CI arc valid as of the dale of lhc subnus.'liOl!l and 

I.hat the AppHcanl bus not .11.ssigncd, st)ld or otherwise tni:m,forred his intc:rest in and 
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to the righls. de;'30ribed in lhe srud docunlents; 

(Ii) f'll."l.ting f0tth the names and addresses of any party known to thc. Applicant to have any 

pecuniary interest in the outcome of the Categorical Exemption Application; 

(iii) thnt there are no prior advcrae final Administrative detc1minations of the Town or any 

fuderal. slate or other local fova-runent.al agt..'tlcy affecting lhe Applicmt's Categorical 

Exempti<m claim~ 

(tv) that thc·re are no prior adver-sc orders of any state or feck."'t"al court affecting the 

Appbcant's Categorical Exemption claim; 

(v) lhat there is no pending admini.<Jlra.hve a.clion or court proceeding in which the 

Applicant's Categorical Exemplfon claim will be ttllccted by the outcome; and, 

(vi) that the Appliuant is aware of no other infonnotion or document., nul submitted wiili 

his application, disclosure of which would potentially have a ncgalive impact Otl his 

application_ 

( 4) Re\lk>w ot AppUcation for Complet~neim 

(a) 'Ibc Admini~trato,· sh.nl.1 re.view the application within k-'Il. (10) da}'S of submission and infont1 

the Applicanl, in writing, as lo whelhe:r or not the application is complete. If complele, the 

Administrator shall proceed to review the applic11tion as sci furth hc:rc1n_ 

(b) lfthe Admiinislrator delennines thal lhe upplicaition is incomplete, 1.11 Notice of focom.pletencss 

~all be Ddivei:cd to the Applicant. 

(c) The Admini!rl:rntor shall lake no further action on an incomplete appUcation witil the 

deficiencies are oomectcd and lhe application is resubmitted. [f II complcle applicaLitm 

is not resubmiUL><l within fiJlocn (15) days from lhe dale of Delivery of the Notice of 

lnoornpleteru.-ss to lhc Applicant. the apphcali.oo shall be dismissed; a Notice tlf Dismissal shaU 

be delivered lo the Applicant, and all fees paid :mall be rctuined by the Town. A dilirnis!:!al 

pursuant to this subsection shaU be without prejudice to the A.pplicanl's right to rdilc 

a oomplctc application, subject, however, to the time frames set forth in Section 4 (B )(2) herein. 

(d) A dccaminalion of compleleness shall only constitute a detennination that the applicalion is in 
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c.ornphance with the submission requirements of thCl!c Regulations and shall nm i.mply 

oomplianoe wiili Hie substantive requirements of these Regulations nor shall il indicate that the 

infon:nation ~miucJ i~ aocutate or has boon verified. 

(5) Pltblic Hearing on AppllcatJon: 

(a) Al the Stllne lime !hat the Administrator delivers the Notice of Complek-i~s to the Applicant, 

lhc Admin.istrat()r shall also notify the Applicant of lhc Lime and place for a pub he hearing on 

the Application. Said public hearing shall be no more than fH\oon () 5) days following !he 

delivery of the Nolicc of Completeness. 

(b) Al the public hearing, the Awlicant shall be giVt."ll the opportunity to make ru1 ou1l presentation 

on the facts 11:nd 11pplicblc law in support of the Application to t:hc Administn1loc, ond the 

Admi.nis.trnlOr shall be given the opportwiity lo ask qut.-stims of the Applicant concerning lhe 

mutcrials submitted hereunder and lhe presentation of lhe Applicant 

(c) While the hearing \VilJ be open It..) the public, cxmtmcnl.S from rihe public oonceming the 

application shall nol be tuken at the hearing. 

(6) Issuance or Dc:nia1 (,fCaicgorical Exemp1iou Certificillit1n: 

(a) following review by the Admini:stra!Or and the public hearing, Uie Administrator shall issue his 

Vinal Dcci.'ilC.m, i~uing or denying 1he Applicetion for Categorical Exemption Ccrt1Jicalion for 

all, or a 1:xll1ioo of, the applicable dcvdopmc:nl. 

(b) If granted, the Categorical Exemption Certilic.ation shall he specific aM tu the dcvdopment,. or 

portion thcn:uf, which b Categorically Exempt; large-scale, multi-phuse development ma}' 

be determined lo be Categorical.I)' Exempt in part, but m)t a:s: a whole. 

(i) The Cao.egorical Exempiion Certification muy speciiy any Land Managcmcnl 

Ordinance provisions lo which the exemption will or will not apply. 

(ii) The Cancgoiical Ex.emptior\ Certification shall a;lso l>-pecify thut the Cntegorice.l 

Exemption Certification shall be valid for a period of five (5) years fmm the 

dale of s11id Categorical Exemption Certificotion unless another time period is sAaled 

therein and the Administrator documents the reasons for the alternate time period~ and 
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that ilfl(..'1' the expiration of the Categorical Exemption Certil:ic&tioo, the affec!ed 

property shaU be subject to all provisions of the !hen existing Land Managemcot 

Ol·dinance. 

( c) If the· Application for Categorical Exemption is denied, the Administrator shall specify his 

reasons l:hercfore, in writing. 

(7) Delivery el Final Determin11tion: The Administrator shall Deliver his lhnal Determination to the 

Apphcant within s.'Jxty (60) days of I.he public hearing , unless the Adrninislrator and the Appl.icant 

agree, in writing. to extend the oosdline. 

(8) Denial i1 wllhout Prejudice to certain other rights: A dc:nial of illl Applicalioo for a Cutegori<.:111 

Exeinption u:rtificnte shall not prejudice the right of the Applicant lo seek a Vesled Rights De1Clm1nation 

based U{)O!l the ~c facts and/or documentation, subject, oowevcr, lo the tin,e limits set forth in Section 

S(B), infra. 
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Secdon S Procedures for V e3ted Righb Deteil'mhmatfons: 

(A) NeiooHiit)' for Application: All ~"'·elopmcat other than t.hat which 1s detcm1incd lo be Cntcgoricully 

Exempt pursuant to llJcsc Rcgllllalit)ll.-. shall be presumed lo be subject to lhe exi::iting Land Management O.rrdinnnce, and any 

amcnd.lllcnls lhcrcto, unless I.he Applicant dcn100slnllcs, by a. preponderanoo of the cv idencc, th,i.t Vesu..>d Right!! have bi.:en 

acquired pUIBUanl to Sood1 Carolin.a law or that the Town is Equitably Estopped Crum enforcing all or portions oftbe Land 

Managemt.'llt Ordinanoc with re~pect to all 0t.· p~.1ttious of lh.e development 

(B) Subrniaion of App,Uci110on: An Appli.cant shall file a compktc '"Application for Vested Rights 

l)ctenninaiion" with the Admin.istrato1· no later lhan Deceinber 31, 1994, or within one year of the date of the adoplion of 

any EJIOOncimenl lo the Land M.ru.tasc1nent Ordinnnce which the Applicant believe~ aft"ccts or involves any Vc~"ted Right of 

lhe Applicant Faillire kl submit a complete ap,,lication within the time frumes set forth herein shall be da.."llled to constilule 

n waiver and .11ban<lonment by the Applicant of any alleged Vestoo RighL<i. 

(C) Submiulon Re,quiremcn.u: An application for a Vested Rights Detcnninalion shall be moo.e by the 

Applicnnl oo a fo.nn established for i1ucll pUrpOSC and provided by the Town, and. at a minimwn, shall cont.ai.o the following 

infonnaliun: 

(I) All oft:hc infi.)nnation required by Section 4(b)(3) ~'Uprn.; 

(2) Vc.:...-ificd Cnpics of all Fil\al Development Permits. contracts, appraisal~, reports, or any other documents 

o,- materials upon which th..: applicant's claim of Vesled Rights or Equitable htoppcl is based; 

(3) A ::.w(lffi 1110l11llivc statcmc:nt from the Applicant se1ting Jorth the basis frl1" tl1e Appljcant's ch1im of V estcd 

Rights. To the extent o.pplicable, the na,rTalive statc:mcnl !!hool.d &<:k.ite8s the criti...'11.a for a detennination 

of Vested Rights or Equitable Est<lppel set forth in Section 6 1nl'rn. 

(4) A flling tee: in the anwunt ofFive Hundrr..>d and no/lOO ($500.00) Dollnrn. 

(5) A !!Wom stak..'1n~'1ll, in a fom1 prescribed by the Town, and signed by the Applicant, ailc~ting that: 

(a) ml}' Vulid Final Dcvdopmr:nl Pc.wt~ controoL'>, appraisals, reports, or any other documents 

or nu1l(..~i11b submitted nre vahd a.'!. of the date of the ll.ubmi ssion and that the Applicant 

ha..'l not assigned, sold or olhenvisc lram,1erroo his intcrc!!t in 8Ild 1,, the righL'> described in the 

said ducUincots; 
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(h) sctting forth the [lJl[DQi and addresses of any party known to the Applicanl to have any pt:euniary 

in~"t in Ulc outoome of the Vested Rights Detenninalion~ 

( c) there are no prior adverse final Admini~1rati ve dclcnninalioms of lhc Town ur any fcJernl, slate 

or other local foverrunc:ntal agency alfocling the Applicant's Vested Right.-; claim; 

(d) !here arc no prior adverse orders of any staie or federal court affecling the Apphcl:IDL's Ves1cd 

Righi.'! claim; 

(c) these is no pending administrative actiun or oourt proceeding in which tbe Apphca.nt's clllim of 

Vested Rights will be affected by the outcome; and 

(f) the Appl.icallll is aware ~1f'no olha- information or docwnent, not submitled wifu his application. 

dis.clo:,'tll'C of which would pot.enti.aUy have a negative impact on h.i8 appHcalion. 

(D) Review of Applic11tron for Complctencas: 

( l) The Administrator shall n.-view dle Appliiciltio.n for Vested Rights Determination within litkx:n (I 5) days 

of submission and infonn the Applif;ftllt, in writing, as to whether or not the apphca.ti<m is complele. If 

e<.oopletc, lhc Administrator shall proceed to review the opplicntion ~ set t'brth herein_ 

(2) lf the Aclmini~1r'Jlor determines that the application is incomplete, u Notice of lncomplctcm .. -ss shall be 

Delivered lo lhe Applicant. 

(J) The Ad111inistrnt01· shal.l take oo farther action tm an inoomplt:te appl.ication until the deficiencies are 

corrected and lhe application is rcwbmitted. If a compkte application is not resubmitted wilh1n 

twenty (20) days from the date of Deli.very of the Notice of lnoomplelt."ilCSS t<) ilie ApphGtull, the 

application l:jhalt be dismissed; a Notice of Dismissal shall he delivered to I.he Appli.canl, and all 

foes paid shall be rctainoo by the Town. A di.smissru pursuant to trus subsection shall be without 

pl't.",judice to the Applicant's right io refile a c<,mplete application, subjt..-c.t, however, to the tune 

frames set fbrth in ScctiOIJ 5(H} hcrcin-

( 4) A detcnnination of completeness shall nnly conslitute a determination lll.al the opplication i8 in 

cornpl.i llltoe with the submission requirements of these Rcguiation."' lll1d shall nut imply compliimcc with 

the substantive requirt.~111s of these Regulations nor shall it indicate that lhe infomunion submitted is 

oocurnte or hag been verifo:d. 

14 

ATTACHMENT K



(E) Public Hearing t1li Appllc~twn: 

( 1) At the s1.une lime lhat th~ Administrator oelivers the Notioe ()f' Completeness to the Applicant, the 

Administrator shatl alsc.1 notify the Applicanl of the lime and place for a pubfic hcuring on the Applicatiion. 

8.wd public ht.-aring shall be no more tb1m fifteen ( 15) days following lhc delivery of the Notioo of Complel.cness. 

(2) Al the puhlk hcairing, the Applic&1t shall be given the opportunity to make an oral preS(.'lllation c:in the 

facts and applicblc l~w in support ()f the Apphcalion to the Administrator, and lhc Administrator shall be 

given the opportiuni6y lo llsk questions of the Applicanl e<.lnceming the materials suhmiiutxl hcrcundc:r and the 

prc~""JJlatioo of the Applicant. 

(3) While the hewing \I/ill be <lpCll to the public, commc:nts from the public coo.ccming I.he applicEttion shall 

not be tukcn at the hearing. 

(E) JifjUU'-"-e or Denial ofVer,ted Rlgbts DetermiDation: 

( l) Following review by the Adminiw-alor and the public hearing, the Administrator shaJJ issue his Final 

Decision, is~1ling or denying the Application for Vcstt.-d Rights Deccn:nination. 

(2) 'Jbc Final !his.ion shall contain the Adminislrntot''s finilings of foct and conclu~ions of law with regard 

to the Apphcution l<.lr Vc~lcd Right::i Delermination, and shall, at a minimwn, contain the l<Jllowing: 

(a) Whether the Applicant has been fmmd to have acquired Vc:ru:d RighIB 0£ has a vaJid daiJn of 

Equilablt: Estoppel and the basis for such finding; 

(h) lfthc propo,;cd Determination includes finding:; and a conclusion that Ve:ited Rights or a valid 

claim of Equitable Esloppel exisl.s., then the Final Docision ~all further sb.alc the geographic 

scope of the determination in relation to tl,e total area of the devclopmclll s~tc; Ute specific 

buildings or uses 10 which the dci.erminQtiOJJ upplics; lhc substantive :,cope of the Vc:~tcd Rights 

dctcnnincd lo have been acquired 11nd the limitat1ons applicable 1!1ereto, if any, including, bul 

no! limited t(), the apphcabili!y of impact fot.-s and building permit allocati<ms; ilnY othtt 

appropriate cooditions, oonsislent with the rights of lhe applicam, whicll arc needed to ensure 

C\lOsist.ency with the CQmprehensive Plan and Land Management OnJimmce. 

(c) 'lbe V~'tcd Rights Dcte:ml.ination shl!IJI al~o :."Pl'<)iJy that the Vested Rights Detem1inatiou s.hall 

be valid for a pe:iiod t)ffive (5) years from the date of said Vested Rights Determination unless 
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ai1otber time p<.>Jiod is expres..•dy stated therein 811d the Administrator documents lher rea.wn.'! 

for the altemal.c time period~ and that &fter lhe expiration ofthl: Vested Rights Dt:tc:nninarion, 

the aflc:cted property shall be subject to all provisions of the then cxi!llin.g I.and Managem~"l.lt 

Ordinance. 

(F) Delivery ot Flnill Determinatiom lbe Administralo:r shall Dcli ver rus Final Determination lo the Applicant 

within sixty (60) days of the public hearing, unl~~ the Administrator and the Appliconl ligrcc, in writing, lo cxtc:nd 

the deadline. 

(G) Withdrawal of Application: An Applicant may wilhdraw an application fo. a. V'--mcd Righ18 Dctenuination 

al any time by :iubmiuiilg a wrilteo reque~i to lhe Admi11istralor. Withiliawai of an appl.ication for a Vested Rights 

Dctenniuation shall result in the forfoiturn of all administrative fees pa.id by the applicoot for the proces:1ing of the 

applicati,m. Withdrawal of an AJ.,plication under this subsection shall be without prejudice to the- rights of the Appbcunl 

to re-file all Application for Veslcd Rights Dctem1inatiun, wbjccl lo d1e time limitotioos set forth in Section 5(B) br....-cin_ 
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Sedion 6 Stamdardli a111d Crirerht fo.r Issuance of Vested R~gbts Detcrminat.ion!I: 

(A) General RcquircmcriL~ fc.lt Common Law Vested Rights. 

(I) ·1b.c Appl1Cant has the duty and resr,tmsibility to dcmonstrnk by a pn,,xmdernnce of the evidence lhat u 

Vested Right to proceed with the prnpt)Hed development without being subject to specific Fcqwrcmenls 

of the exis.tnng Ltiod. Management Ordimmoe, and any filllcndrm!nts thereto, has been legally eslabl.ished 

an<l/ot to demonstrate thal the Town is Equitably Estapped from epplying specific provisions of lh~ 

existing I .and Management Ordinance, and any amendments therein, to lhc proposed devdopmcnt. 

(2) 'Ille applicab1c legal requisites to estiiblish a claim or Vested RighL-; to initiate or complete development 

which docs not conform ln !he existing L211Jid Management Ordinance or tunendmenL~ thi:.."f"Clo arc: 

(a) th~t the Applicant has rna<le a substantial change of positfon or has incurred substantilbl 

obligations Wld expenses with respect lo the l11Jld aftccted by the p,,rmit; 

(b) acling in good faith and 111 reasoruiMe rcliarn:e on a valjd, wmxpircd appr<>vat or a.ct of the 

ToV1-n; or, 

(c) nhat lhc Applicant has, in good faith, applied for an approval or permit to initiate 1.fovcloprnc:nt 

or comtruction bat«:d upon the existing zm:ting ordinances prior lo any amendment thc:rclo 

being legally pending; prnvided, hl1wcvcr, that the mere filing of an application will not be 

Sillllcit:nl to cs.ablish a claim of vesl.ed righl'l, unlc~ said applical1on ~s Legally Maini.a,ned, as 

defined in § 16-7-250, Code of the Town of llilton Ile.ad Island, (I 98.3). 

(3) lbe appticablc icgal standards for a dlclt.'tlnination that the Town is Equitabl)" Esloppod from enforcing 

the provisions of the existing Land Munogcrnent ()rdinanoc, or amendments thereto are: 

( a) that the Applicant hw., in gou<l faith,. relied upon conduct, rcprc~ltations or sileooe (lf the Town 

of fMtoo Heoo bltmd, South Carolina, amounting to a conceulmcnl or mis-T(..'Prt::,icnlation of 

foe~~ 

(b) in circw1~tan.oos wl'llell! the Appl1canl was wiU10ut knowledge of the lJuc ~late uf facts, and was 

without rca00q111ble means of determining the true st~tc of focl.s; 

( c) the Appl~! has relied, k, his <lt.-trimenl upon wch affim1ative act, repre:;entation or omisskul, 

and ha.'> made imbstantial improvcmenls or incurred substantial obligations wiu1 re~pcct to the 
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(B) 

land; 

(d) it would be unjust or inequitable to subject the propc>$00 development or construchon to lhe 

requirements of the Land Management Ordinance, given the totality of the circumstances. 

(4) If the applicanl is dcleml1ncd lo have ooquired Vested Righls,, or if the Town is deoomli1100 to be 

Equitably fatopped from applying ocrtnin specified provisions of lhc existing L&nd Management 

Ordirumce, or aJl.1".Tidrncnls thereto, to the proposed construction or development, the Applicanl shall be 

granlcd a Vestt..-d lughts Detct'mination. 

Specific Crltieria: The following specific criteria shall guide both the Applicant in submitting evidence 

and the Adminis.ira.tor in e<msidering the cvioc"llOC so that all relevant foots are reviewed and 80 Ornt an Q<kquale record 

is made lbr funha" odmiTii~trnlivc or judicial re\11(.'W _ The specific criteti.a arc not intencmd to Jimit e1lru.'T lhc Administrator 

or the Applicant in applying ilie oomm<m law of Vested Rights or Equitable £:,itoppel, and the Admini~trator may, in 

any paiiicular case, consider an such lllpplicuble law. 

(I) Good Faith. Acting in good faith may mean, and oonsidcration may be give,~ to, the degree to which 

lhe Applicant hes mt!de ditihraJl dlhrt!i in a timely fashiolll toward compl.etion of the subject dlevelopmcnt 

Diligent efforts shall require reasonable and timely pursuit of alJ necessary govcmmcntal approvals, 

oortification.'I and pcrmiL'r, financing; and marketiitg, togethet' OJ.' in a sequence customlU)' to the industry. 

(11) The Administrator may find good faith hais not been sh.own: 

(i) whcl'e the Applicant has not made diligenl effort~ to pun.1:1e iill reasonable mean~ LO 

remedy or avoid the faclurs pn,""Vcnlmg him from commencing or coolinuing 

with !he proposed dcvel.opment; or 

(ii) woo,e cl.I permits, approvals, and certifications whicb should reasonably be obtained 

are oot ohtai.1:K.--'d and hillvc 1101 been delayed by factors beyond the Applicant's 

control~ 

(iii) where delays arc <JOC11~med by the actionfl of any pe:roon holding a legal or equitable 

inl~t i:n the property, its agt!nls, conlractors, or employee..'> acting on b1.'h11lf of the 

Apphcant; 

(iv) where tht:rc is a d.il«':tmtinuation of auempL<i to oblain all necessary govenunental 
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approvals, oertificotions u.nd pemiil~; financing; !l:lld mMkt.1:i.ng, togctlu.•r, or in 1.11 

sequence c,tL-.t.omary lo lhe industry. 

(b) Recognizing lh11t land devdopmcnt is n complex process involving a :,icrics of gu\'enmicntal 

approvals which mus.t be ob!ained over lime, the 1'<,llowing factors may be considered 

where relevant: 

(i) The marli.cting prootiet!s associated with the proposed devclopmcnl, c. g., whether the 

enbre development is being n1.arkctoo for sa.ie as a whole or whether only individual 

lots or dwelling units are being marketed; 

(ii) The rcuoonuble development ti.me line for a development of the type and size being 

propo:1(..-d; 

(iii) The number and type of contr11e~. cngmccrs, consultants, tradesman, and 

prol~~"lllals working on the proposed ooveropm.enl, and the nntw-e of lhcir ~1)eclive 

activities; 

(iv) Whelher the Final Devel<,lpment Permit (ii' any) was is::iood in compliance wilh then 

cum.c:nt I ,and Mrurngem~nl Ordinance or the Dcvel.opmcnt Stan<larcl<i Ordinance; 

{v) Whether lhe Applicant was on notice that active or docwnentcd e{forus were being 

pursued by the Town t(l adopt lhc currcnl Land Managcrm:nl Ordir.,anoe al the time 

that the VaJjd Final Dewlopmenl Permit was i8sucd.; to e:4.ahhsh lh11l active and 

ill.)l,"i.il.ncnloo etlorts had been undertaken, lh~ Administrator m1i1Sl find lliat lherc wa.t1 

1m>re lhan r.:ircumtWllllial notice of a ch8Jlge in !he regulations. Comments by Town 

personnel shall not be dcetood sunlcient u:1 establi:m notice of a chungc in the 

Land Management Ordinance. 

(vi) Whdhc:r the Applicant ha.~ inquired and confotrc.."<l with the appmpt'iaite Town oft1cials 

as to the w1e to which the property may be put and the et)ndition::i im<l n:quiremc1)ts 

app1icoble to such use. 

(vii} With regard lo daims of Vt."Slcd RighL-i ari:'ling from an Applicahon for an approval 

or permit for development which has been made in reliance on existing zoning, 
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(2) 

whether or not any amendment l.o the existing zoning was legally pending prior· to 

the submission of !he Dpplic.ation. 

Detrimental Reliance: In det.enniril:ng wbeilier the Appbcant h~ rca.'!Onably and substantially l'clied 

oo an alleged govc111mcntal approval, a.ct or·omi~iritm, the following factor~ may be considered; 

( a) The type of appro\•al, act 0t· omission, relied upon; 

(b) The regulatory !:>)'!!tern in cllcct at the time lhc approval, act or oini 8sioo occ,WTod; 

(c) Whether the approval, act or omissio.n wos formal m· inlonnail; 

(d} The poml in Che seqoonoe of:requfroo regulatory approvals v.11Cn the relied upon 11ppnival, act 

or omis..'lion occurred. A de~'J1nination that a development approval clnimed by the 

Applicant ms giving rfac lo Vi::i.1.t.-d RighL"I or Equitable Estoppel is the final itct required (or 

which wali required under the existing land u.~e 01:t.limmccs) to au01orize deveJopmcnt sbaU 

weigh in favor of making a Vested Rights Determination .. 

(e) The level of dciail includt.>d in the approval issued by the Town or lhe acl or omission relied 

upon. 

(3) Sub11tanfial lmprovemenh, Eq>ca1e1 ur Obllg.UOO.: In determining whether the Applicant has m.aJc 

a ~ubslan~iaJ change of position or has incwTCd rsuhst.lmtial obligations or cxpcn.~s, the followrng 

facl.or.s IDQY be considered: 

(a) The e>..101t to wf:ooh 00111ributionshave been made by the Applicant for pubHc iofrastructui'e for 

Che proptl6Cd c.k:vclopml.'lll, laking into oocmu1t the rc}oiive significance of such ctJntrihution.s 

as cornpru-ed lo the size, volue, and denl;ity oft.he prnjccl, an.cJ whether performance is oomplet.e; 

(b) The total amount of dirc.."Ct costs of development incurred by the Applicant as compared to the 

lotal pmj<."Cl crnn; provided, however, lhat cool::i iocWTed prior to the Town QCl ()T approval 

upon which the owner relied shall not be considered; 

(c) The extent lo which SUfV\..')'S, design plans, engin~"ling plans, plat.,, building plans and 

specifications. have been prepared in rcli.nncc on a vahd Finru Development Permit, and the total 

amount of money rca:IDnably :.pent th(:reon relative to the size of the deveiopment; 

( d) Tbc professi{mal fees incWTed for the development; 
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{e) The n.ature of any expenditures allegedly made in reliance upon rca.'lt)nablc i,wesunent-bocked 

e>.pectations, Uic company kl whom such expendiiures were pnid, and the business relationship 

or any familiaT or OUlt,"f relationship of lhe recipient of such cxpcnditun.>s lo th.e Applicm11; 

O) The reason8bleness of lhe total c:xpt.•nditUfl.-s as comparoo lo ClilSlotuary development pracliccs 

for a development of sirnifar size and scale on Hilton Bead lslund, South C.arolina; 

(g) The lhen-prcl«:Ol intent of the Appli.cant to develop a specific project al the time the reliance 

was deemed t{) have occl\lITcd, as opposed to a tenuous, 1X1tlling.enl, speculative, distnnl o~ 

m,11-1:::xi~tcnt intent: 

(h) WhetJ:ier the parocl nf land was purchas~d contingent upon lhe issuunoc of the l'lpooilic Valid 

Final Dcvdopn1cnt Permit, and wheilier U1e To\,n knew lhat the Applicant was rel)'ing upon 

the issuance of the Vali.d Final I:>cvdopm,cnt Permit The existence 1n a Vested Rights 

Determination Application of\~Titten evidence in the TecoTd., of the Town of such knowledge 

shE1ll weigh in favt,r of the determination. 

(t) The extent to which irrevocable oontract~ or agreemenL'> have been aeguliutcd l;ll)d executed by 

the Applicant to pursue the p.opuscd dcvdopment. 

(C) E'luity of Applying Land M111nageme11t Ordinan"' to Applic111nt.: In determining whether it would be 

incquitabtc to apply the current Land Managemenl Ordinance to the Applicant, the following factors may be oonsidcrcd: 

( l) '11,c terms of any agn:t.-n1cnt by and betweetl the Town and the: Applicant, or lhe Applie;ant':i p~s4,r 

in interest, cxccut(.-d in conjunction with a development approvat 

(2) The 0<lfldition.5 of devclopmml 21pproval and the level of, or progl'es.s of the Apphcant toward. fulfillment 

of such cooditit)tu.·, 

{3) the nwnber, frequency aoo timing of Town approval.s or acts relied upon hy the Applicant; 

( 4) Whether and for how long the subject parcel was developable prior to lhc applicability of lhc currcnl 

Comprehensive Plan and Laud Mam1gcnlt..'lll Ordinance, and the type and cxtt. ... ,11 of development that 

could have oocw.'too. wht-tl the Applicant acquired the propei.iy, incurred substwitial (:ibligation~ OT 

cxpcn<lilw-cs, or subst.antially changed his position; 

( 5) 'l 'he reas(lltahlc.lt..~ and good faith of any aUcgoo reliance on governmental approvols., acts or omissious.,. 
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givc1.1 the totality of the circmnstances; 

(6) ~ the Applicant had obta.ined firu11ncing oc a loan commitment pnl)f"·to the dfoctive date oftbese. 

Regulations; 

(7) 'flle u:ro to which the Applic1mt intendoo to put the land prillf' to the clTootive date of these regulations; 

(8) Whclhc:r a capai,-ily resa:vaRioo, or similar agrcdnent reserving utili ly or other infrni:,iruclure capacity, has 

bet.'ll rnainlaiued by the Applicant and the roquD1'Cments for continuing to maintain ~-uch capacity~ and 

(9) Whether the pmjccl is. in i!Cpal'ate O\VJie'Ships, and 1be nwnber of owners and size of purcels in the pn~cct 

undt!r separate ownership (pn~jects shall be com1idcted a.~ a whole). 

(D) Standanb and Criteria lnapplkabiie to a Ve1ted Rights Determination: 

The f<>llowing standards may not be rd.ied upon by Ille applicanl and shall nol be applicable lo a Vested Rights 

Detennination: 

(I) Actions of the Applicant taken atler the effective date of the exbtiog Land Management Ordimmce, or 

any wnendiru."nt 1herc1.0; provided, howi .. ~, that activities of the Appbcanl which Me underway, or which 

arc the next ~tcp in a development process, and which are ctmlinuing to a r(.laoonabJe completion of bhc 

ck.-velopmenl pn~<--ct, and which cannot be halted without substantial hmm and loss of inveslmcnl, may 

be c(msiderod; 

(2) Real Property Taxes: paid by the Applicanl~ 

{3) Appraised value of the land as set by the Beaufort County Appraiser; 

(4) Acts or approvals which are not specific lo I.he subject parcel oc proposed dcvefopmcnl; 

(5) Corux.-plual approvals, inforrnal appmvals or crux)Uragcmcnt by the Town or any of ils :.1.affor officials 

w1less the Town Offici111I has expn."Ss authority to authorize lhe specific action~ 

(6) Rc:1..onings which are not l!Kle(lmplishc:.-d in conjunc.tiWi with a ~pooific plan of devclortmcnt; 

(7) DevdQprncnL that has (ICCWTCd outside of the boundaries of the proposed dt.."V"elopmenl; and. 

(8) A Valid Finru 0...--vcloprneot Permit that is superseded by a subsequent Valid Final Devefopmcnt Pennit, 

or which is abandor!led b)' ll:u: Applicfillt in pur:ruil of a iliffcn.-nl dcvdopmcnl plan. 

(9) Applicidions to initiate development or construcifon based upon c.xisting zoning where an amendment 

to the exislii1g zoning is legally p1;.,'t1ding ptior to the filing of the application. 
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Sectloo 7 Effect of Cate.goric~I Elletnptioni and Vcllted Rig.hta Dctenninatioos: 

(A) Effect ~NI Land M.11.aagement Onlinalilce: Issuance of a C11tcgo1ical Excmpt.ilm or a Vc.."8tcd Rights. 

Dc1em1ination shall relieve the Applicant from being i,."Ubjeci to onJy those provi::;iom1 of the existing L!111d Management 

Ordirumcc, and a.mc:ndmcnt .. lhe:i'du, as al'c set forth in the Categorical Excmptio,t or Vcs.ted Rights Dctenninnlion. A 

Categorical Exemption or a Ves1ed Righl<; l)eterminat~on shall have no effect on other applicable governmental 

rcquirum:nl'l. 

(B) AmendmentclfFiHI Development PumUs with aecompanying Categorical E:1emptia1111 or Veslcd Rights 
Detcnnltlatlon: 

The granting of a Calcgorical l~xcmption or II Vcilted Rights Determination shall not he con:druc<l as a Jiinitation 

on the Applicant or a successor in interest from seeking an amendment of nny Final Devclnpment Permit~ provided, 

huwe:vc:r that any malc:rfal change in the proposed development nnd any increased impact rcwlLing froin such ameodm~.1t 

shall cau..-ie fuc proposed development to be subject to the then current Land Managemcnl Ordinonce, any C21lcgorical 

Excmplitm or Vested Rights Determination notwith~'tanding. 

(C) Sale of Lou or Pa.rttJs: No4hing herein shuJJ prt;,eludc the sale of a pared of land or a lot witJ1 a Cnteg<»i.cul 

l:x:cmpt~o1'1 or a Vested Rights Ddcrmination. 

(D) Geograpbiic Scope: The Calcgoricul Excmptitm or Vested Rights Determination sha.U apply only to I.he 

parti\.1llar parcel{:;) oflond for which applicatlon was made for the CatcgcY.l'ical Exempti<m or Vested flights. Delermination. 

(E) Rec-en11idc ration/Revocation of Veded R.igbtll Determination: A Categorical Exemption or o Vested 

Rights l)dcrmiruilion may be reconsidt.'l"od. ood revoked by lhe Administrator, notv,rilhsl!mding BllY other prnvisiol[J uf these 

Rcgula~ions, if'lhe Adrninistrnlor detC11IJinc.~ ltu1t lhe Final Delermination on a Cate1,lorical Exemption or on a. Vested Riglus 

D~1.enuin.atfon was ha~ oo materially inaccw:o,te or incomplete inlormalion and that corrrot and complete i11fonnation was 

rcnsonubl}' oblainahlc b),· Lhc Applicant. 
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Sectio• 8 Appel111: 

(A) Appeal from tb.e Final Dec:lsion of the Adrnkd11trator. An appeal from any l•'inal Da:1si.(m of lhe 

Admini:ru."81or pursunol to lhese Regut11tions, including, but nol limited to, issuance or denial of a Categorical Exemption 

ot· Ve~'ted Rights Determination iiliaU be to the Court of Common Pleos for Beoufort Counly,Soulh Carolina. pursuanl to 

tl1e provisi<.Jn.'l ofS. C. Code Ann.§ 6~7~750 (Supp. 1992). 
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Sedion 9 Adminiltration: 

(A) Rules and Regullltton,: Thi: Town may adopt by Resolution any other rule~ aJminii.trative guidelines, fonns, 

work-s~l:i and proocsses as are necessary lo efficiently and fairly adn1ini~1er M1d implement th1;.,-se Rcgulution::;. 

03.) Adminiatrative Fees~ 'lbc Town may eslf.lhlish and m<xtiJy by Resolution a fee schedule Jor each of tbe 

odministralivc pmccdun::~. dclem1inaliot\S,, approvals and ceiiiftcalions rcqu,rcd by these Regulations. 
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Section lO Conflict and SeverabUity: 

(A) Conflkt: In !he event of any oonilict between oilier regulntion~ and these Rcgulatiolls, the more res!J.icl.ive is 

deemed lo be coolmlling_ Thc.~c Rcbrularioos nrc not. intended lo amend or repcai any existing Town Ordinance. 

(B) Sevcrablllty: If any tieetion, phn1..~. scolcnce ur portion of lhese Regulations is for any reason hcld invalid or 

unconslilutional by any court of oompetent juriisd1ctiun, such ~lion, phrase, sentc11ce or portion shalt be deemed 

11 ~1mralc, dh.tinct and independent provision and l!uch holding srudl. not affoot the validity of the remaining ~tiollll, phra..<tCs, 

st.'!ltCIM}l!S or portions thereof 

PASSED AND ADOPTED by the Tuwn Council of th.e Town of Hilton Head bland, South Carolina, 11t 

a 8pecial 1111eetingohaid Town Co11ncll held 0111 the 2nd day of December~ 199.l. 
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txh.i 

STATE OF SOUTH CAROLINA ) 
) 
) 

) 
COUNTY 01< BEAlll<'ORT ) 

) 

BEFORE THE BOARD OF ZONIN(; 
APPEALS OF THE TOW.l\ OF HIL TO~ 

HEAD lSL<\l'lD, SOUTH CAROLINA 

APPLICATION FOR APPEAL 
NO. Al'L-001515-2016 

PROFFER OF EVIDENCE 

TO THE APPEAL APPUCATIO"' OF 

BEACIIWALK HOTEL & CO~DOMINllMS :\SS0C1ATI01', 11\C. 
AND 

BEACHWALK lllLTOI\ HEAD, LLC 

THE APPELLANTS Bcc1chwalk Hotel & Condominiums A ...... ociation. Inc. ,md Beachwalk 
Hilton Head, LLC, do hereby subrrnl th1'> Profter of Evidence to tht' Board ol Lomng '\ppeals of 
the Town of Hilton Head Island in follow-up to the direction of the Chairman of the Board of 
Zoning Appeals i ... .,ued during the Appeal Ikanng in this matter. which occurred 011 Novemhcr 
28, 2016, beginning at appro'Ximatelj 2:30 p.m. at the Hilton Head Libra1y. The Appellants 
formally request that this Proffer of Evidence be altachcd to the official transcript of thc Appeal 
Hearmg as an Exhibit, and that it be made a part of lhe official records of the Appeal Hcc1ring. 

The bdow-signed Counsel for the Appellants hereby reprc<,cnt as follows: 

I. During the course of the Appeal Hearing of Nm ember 28. 2016. the Chairman of 
the Board of Zoning Appeals (hen.111afte1 <,ometime<i referred to a~ the "BLJ\ '), without any type 
of formal request to be heard having been made and without anv typc of Motion being madL. called 
upon Bluffton, South Carolina attornej Barry L. Johnson. who was prt.!\Crtt in the Hearing room, 
to formally address the BZA ,md participate in th1. Hearing on behalf of an cnt11y kno\\ n a.., SDC 
Propenie-., Inc. Mr . .Johnson accepted the invitation and presented a legal argument to thL BZA c1s 

to '" hy they should deny the appeal. 

2. Following Mr. Johnson·., prescntaltllll to thi.: BZA, coun"el for the Appellants 
requested that he be allowed to questll)n Mr. John..,on bncOy on the record, at a 11me when Mr. 
Jolrn..,on \\HS <.till present in the Hearing mom. Mr. John..,on oh_1cctcd to being questioned. and the 
Chairman denied the undersigned's request lo call Mr. Johnson for questioning on the rcuml 
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3. Follov. ing the denial of Appellant's request to call Mr. Juhn ... 011 lor c..iuestic,ning, 
and while the Hearing was ongoing, the undcrc.,igncd requested of the Chairman of the 87 \. an 
opportunity to make a proffer of evidence on the record, of the questions and C\1dcnce that he 
believed the examination of Mr Johnson \\Ould have eltc1ted. The Chairman denied the request 
to make a proffer. and stated. on information and belief without the benefit of a transcripc at this 
point less than 24 hours after the Heanng, ·Can't }OU submit that 111 writ111g·?·' 

4. In a good-faith effort to comply with the Chairman·.., instructions and perfect the 
record for appc:il. the under-,;igned co-counsel for the Appellant<; represents to the Bl A that he 
be lieves in good faith that if he had been allowed to call Mr. John-.on for quc-.tiomng that the 
following would have been e-.tablishcd. 

a That Mr. Johnson represented Robert L Grave<. and the entity kno\, n as Pope 
Avenue A:-,sociates on March}, 1995. 

b. Thal on March 3, 1995, Pope Avenue Associates owned the real property that 1-. the 
<:uh,1ccl matter of thi-. appeal. 

c. That on March 1. 1995. at the behe,t of Pope Avenue Associates. the Town of 
Hilton Head Island through Thomas P. Brcchko. AlC P, its then Chief of Planning 
and Acting Admmistrator of the Lmd Management Ordinanc.:1.. is!-.ucd to Pope 
Avenue Associates a Jetter c1.m1monl) referred to a-. a ··Categ0rical Exemption'' 
letter or cert ificate. A true and correct copy of that le1ter 'nas attached to the 
Appellants' narrative 111 thi<; Appeal as Exhibit lJ. Bv its tc1111<;. the Cmegorical 
Exemption letter exptred on March 3, 2000. 

d. That on or about Jul} 14, 1999. Pope A\enuc Associates transferred o,.,.ner,hip of 
a parcel of land b~ General Warranty deed to SCD PROPERTIES. INC That 
parcel of land, described in c1 Deed pre,cntcd during 1he Heari ng and marked as 
Exhibit '2. i5 the same parcel of l,111d that ,., the <;ubject of this Appeal Hcanng A 
true and correct copy of the Deed i'> abo attached to thi'> Proffer of Evidence. 

e. That Mr. Johnson represents the lt:gal entity SDC Properties. Inc . a South Carolina 
corporauon that i<; commonly referred to .1s ·'Spinnaker'' and ,s the legal entity that 
has made an application for a Development Permit to the Tov. n of Hilton lt ead 
Island Lo build a commcrcwl huildrng on the property that rs acruall) 11\\n1.;d hy 

sen PROPER'! JES, INC 
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f. That SOC Properties, Inc. does not own the real proper!) for which it hac; made an 

application for a De\clopment Permit, and \\hich is the suhJcct of this /\ppntl 

I karing. 

g. That SCD PROP[RTIF.S. INC. has not authorized nor initiated the application tor 

a Development Permit on land de~cribed in the Deed dated Jul) 14, 1949. 

5. Appellant, request thi-. Proffer of Evidence be attached to the formal record of the 

Appeal Hearing in this matter of I\Jovemhcr 28, 2016 

RFSPECTFULLY SUBMIITED this 291h day of No\·cmbcr.2016. 

~ 
Thomas C. Taylor.~qu1re 
La\\. Office of Thomas C Taylo1, LLC 
22 Bow Circk. Suite 1\ 
PO Hox 5S50 
Hilton Head Island. SC 29928-5550 
843-785-51)50 
843-785-5030 (fax) 
tom(ll-thomastavlorlav. .com 
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STATE OF SOUTH CAROLINA 

COUNTY OF BEAUFORT 

8EAUFDRT COUNTY, S.C, 
RECORDING FEES cetLECTED 

T11~;J,! u ms ~ S'CQtA,') 
COUNll ~">1,C(> mii ~ 

GENERAL WARRANTY EEO 9 f2 

39611. 
KNOW All MEN BY THESE PRESENTS, THAT. POPE AVENUE ASSOCIATES, a South Carolina 

Partnership, together with its successors and assigns ("Grantor") for and in consideration of the sum ofThree 

Hundred Twenty Thousana and no/100 Dollars ($320,000.00) to Granter in hand paid at and betore the 

seating or these presents by SCD PROPERTIES, INC., a Utah Co1pOratlon ('Grantee') or Post Off1ee BoJ< 

6699. Hitton Head Island, South Carolina 29938-6899, the receipt of which Is heroby acknowledged, has 

granted, bari;ialned, sold and released and by these presents does grant, bargain, sen and release unto soc 

Properties, Inc .. a Utah Corporation, ils suooessors and assigns forever, the property described on Exhlbi1 

.,... ("Property') atteched hereto. 

TOGETHER Willi ALL AND SINGULAR, the rights, members, heredHaments and appurtenances 

to the said Property belonging or in anywise incident or appertaining. 

TO HAVE AND TO HOLD, all and singular. the Property before menUoned unto SOC Properties. 

Inc., a Utah Corporation, its successors and assigns forever. 

AND GRANTOR DOES hereby bind Itself, its successors and assigns, to warrant and forever defend, 

all and singular, the Property unto soc Properties, Inc., a Utah Corporation, Hs successors and assigns, 

against Grantor. its successors and assigns. an<J all persons whomsoever lawfully claiming orto claim !he 

same or any part thereof. 
l/1 \'I\, 

IN WITNESS WHEREOF. Grantor has caused these presents to be executed this_,,_-_ day of 

July. 1999. 

Signed, sealed and delivered 
m the presence of: POPEAVENUEASSOCIATES. a South Carolina 

P artn ersh ip 
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STATE or SOUTH CARO; INA 

COUNTY OF BEAUrORT 
ACK~OWt.EDGMEN T 

The undersigned notar; pubhc tlOI'!. hP.reby C<'r'•ly ltlat Richard A. McGlniy, a General P,11\ner ot 
Pope Avenue Associates. a South Cnrohna Part,,.~,p. personally appeared be'o,e me this day und 
acknow1eoged the due: oxccuhon of thP forcqo1ng 1nS1rumen1 

w,iness my hand and of'ic,al seal H·us the !11/ oay of July 1999 
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EXHIBIT"AW 

Legal Descriplion 

All that cerlain piece, parcel or IOI of lana situate. lying and beirig on Hilton Head Island, Beaufort 
County, South Carolina, and shown as ·Parcel E:' on that certain Plat entitled "A Survey of 15.100 Acres 
Waterside P .U.D., a Section ol Parcel 58 Forest Beach Subdivision· dated December 9, 1987, end prepared 
by Surveying Consuttants, said plal being recorded in the Offico of the ReglS1er of Deeds for 0eaufort 
County. South Ca1o!lna. In Plat Book 35, page 79 For a more detailed dcscnplion, rete1cnce is made to said 
plat of record. 

This conveyance is suhjecl 10 all covenants, conditions, restrictions and 11asemont as described In 
lflat certain Declarelion of Covenants, Cond ilions and Restrictions tor Waterside P.U.D. as rccortled in the 
Office of the Register or Deeds for Beaufort County, South Ceroltna, In Deed Book 494, page 419 and all 
ameoctments thereto es well as all casemenls, reslrictions, covenants and conditions of record the Office 
of lhc Regislor or Deed~ for Beaufort Counly. Soulh Carolina, and further subjeC1 to all declarations. 
covenants, restnctions. easements and plats of recotd in the Office or tile Register of Deeds tor Beaufort 
County, South Carolina. 

This being a portion of lhe pioperty conveyed to Pope Avenue Associales by deed of Robert L. 
Gra.,es. R1cnard A. McGinty end Robert S. Crum daled September 16. 1974, and recorded in the Office of 
the Register or Deeds for Beaufort County, South Carolina, In Deed Book 223, page 1953. 

The within Deed was prepared by Mark S. Simpson, Esquire, of Jones, Scheider & PeUerson, P.A., 
Post Office Drawer 7049, Hilton Head ISiand, South Carolina 29938-7049. 

TMS: A PORTION OF DISTRICT S5 0 . MAP _Jf_, PARCEL ~ (..; :\ 
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ADMITTED TO UNITED STA H:.5 
SUPREME COURT BAR 

ADMITTED IN SOUTH CAROLINA 
ANO GEORGIA 

CERTIFIED CIRCUIT 
COURT MEDIATOR 

LAW OFFICE OF 

THOMAS C. TAYLOR, LLC 

22 Bow CIRCLE 
SUITE A 

HILTON HEAD ISLAND, SC 29928 
IELEPHONE 843·785-5050 

TCLCCOPIEfl 843-785·5030 

\', \\ ,\.lhom,1,la} lorl;l\\ ct11 1 • ti:llnra 1h111na,1~ 1u1t.1\\ com 

"lovembcr 29. 2016 

Via Hand-Delivery to Brian llulhert, Esq. and E-Mail Atta,:hment 

Hon. C. Glenn Stanford, Chairnwn 
Uoard of Zoning Appe,d.;; 
One Town Center Court 
Hilton I lead hlan<l. SC 299:!b 

MAILING ADDRESS 
P.O. BOX 5550 

HILTON HEAD ISLAND, SC 
29938 

Re: Proffer of Evidence in Application for Appeal APL-001515-2016 

Dear Chairman Stanford: 

A" you 1-..now. 1, along with Chc,ler C. William-.. Ec.;q .. rcpre!'tent 8eachwalk Hotel & 
Condominium-; A~sociation, fnc. and lkachwalk I filton I lc.1<l. In(. In folio\.\ -up to the Appeal 
Hearing of yc,;tcrda), I have prcpan•cl and cnclo-.c herein, a Prnffer of b idl'm:e and att,1ched 
cop; of a Deed dated July 14, J<J99. 

On behalf of the Appellant,, r a,k that you pkc1-.c have this Proffer of Evidi:ncc attached 
ll) the formal tran~cript of record from the Appeal f learmg. A.; a courtc,y to avoid ho1hcnng you 
at your home, I am hand-dcl1\-cring thi'i lran,;mittal klle1 and the Proffer Loda) to Bnan Hulbert. 
I egal Counsel to the Town and the BlA, -;o that it i-; rccei\ cd \\ ithin 24 hour, of the clo,c of the 
Hearing. J am aJ,;o sending a copy h) email lo the ·1 o~n·s out-.ide Coun,cl Gregg Alford. In 
addition. I am providing Barr) John-;on a cop) hy e-mail. 

On behalJ of the Appellant", Chet and I thank you and the Board for your profcssionali-;m 
in thi!'t matter. wluch will ensure the opportunit) for the .c\ppellants to 1ecei\e a fair rcview at tht 
circuit court level. If you ha\c any 4ucst1ons. plca,c contact me at your coll\enicncc 

C or<lialh vour..,, 
LAW OFFICE OF THOMAS C. TAYLOR, LLC 

~ ? 

Thoma-. C Taylnr 

TCT dpt 
cc: Chc!--tcr C. Williams. Lsq . via c-ma1l ,Hlachrncnl 

rcri B. r .~\\ i~, AlCP, \ ia e-mail altachrncnt 
Gregg Alford. E<;q .. via e-mail attachment 
Barry L. John-,011. fay .. \ ia e-mail .ittachment 
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Town Government Center     ♦     One Town Center Court     ♦     Building C 
Hilton Head Island     ♦     South Carolina     ♦     29928 

843-341-4757     ♦     (FAX) 843-842-8908 

TOWN OF HILTON HEAD ISLAND 
Community Development Department 

 
 

 
TO: Board of Zoning Appeals 
FROM: Taylor Ladd, Senior Planner 
DATE: August 13, 2018 
SUBJECT: Substitutions of Nonconformities for Redevelopment 

 
The BZA requested that staff keep them informed of substitutions of nonconformities for redevelopment that are 
granted by staff.  A memo is distributed every month at the regular BZA meetings and is discussed under staff 
reports on the agenda.  
 
The following language is contained in Section 16-7-101.F, Substitutions of Nonconformities for Redevelopment, 
which gives the Administrator the power to grant such substitutions for existing nonconforming structures and site 
features. 
 
LMO Section 16-7-101.F: 
 
“To provide flexibility and encourage redevelopment of sites with nonconforming features or structures, the Official 
is authorized to approve a Development Plan for such sites if the proposed development: 
 
1.      Will not include any new development that increases the amount of encroachment into any required buffer or 

setback;  
2. Will not increase the impervious cover on the site over the maximum allowed for the district or the existing 

impervious cover, whichever is greater; 
3. Will not result in a density in excess of what is allowed under this Ordinance, or the existing density, whichever 

is greater;  
4.  Will lessen the extent of existing nonconforming site features to the greatest extent possible; 
5.  Will not have an adverse impact on the public health, safety or welfare; and 
6.  Will lessen the extent of nonconformities related to any existing nonconforming structure on the site to the 

greatest extent possible.” 
 
There has been one Substitution of Nonconformity for Redevelopment that has been granted by staff since the June 
25, 2018 BZA meeting. 
 

1. 23 Ocean Lane, Omni Resort Sea Shack – As part of the Minor DPR-001129-2018 submittal to remove 
and replace the three nonconforming shed structures located within the Transition Area Overlay (TA-O) 
District on the property, the applicant requested an administrative waiver from LMO Section 16-7-105, 
Nonconforming Site Features. The existing nonconforming three shed structures totaling 248 square feet 
with 108 square feet of pavers for a total of 356 square feet were partially encroaching in the TA-O. The 
applicant requested a waiver to construct a single 244 square foot structure and no pavers in the same 
location as the previous three nonconforming structures and paver field, but less within the TA-O. Since the 
request met the criteria for a waiver per LMO Section 16-7-101.F, Substitution of Nonconformities for 
Redevelopment, the waiver was approved.    
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