
  Town of Hilton Head Island 
 Special Planning Commission Meeting 

Tuesday, March 29, 2011     
    3:00 p.m. Benjamin M. Racusin Council Chambers  

AGENDA                      
 

As a Courtesy to Others Please Turn Off All Cell Phones and Pagers during the Meeting. 

 

1.  Call to Order  

2.  Pledge of Allegiance to the Flag 

3.  Roll Call 

4. Freedom of Information Act Compliance 
Public notification of this meeting has been published, posted, and mailed in compliance with 
the Freedom of Information Act and the Town of Hilton Head Island requirements. 

5.  Approval of Agenda 

6.  Appearance by Citizens on Items Unrelated to Today’s Agenda 

7. Unfinished Business                                                                                                                                        
None                                                                                                                                                                   

8. New Business                                                                                                                                  
Public Meeting                                                                                                                     
APL100006:                                                                                                                         
Request for Appeal from Chester C. Williams on behalf of Ephesian Ventures, LLC.  The 
Community Development Department issued a notice of action, approving the construction of a 
tabby walkway and brick areas at Edgewater on Broad Creek.  The appellant contends that the 
Community Development Department erred in its decision to issue a notice of action and is 
requesting that the notice of action be declared void.   Presented by:  Nicole Dixon                                       

 9. Commission Business  

10. Chairman’s Report 

11.    Committee Reports   

12. Staff Reports 

13.    Adjournment   

  

 

 

 

Please note that a quorum of Town Council may result if four (4) or more of                                          
Town Council members attend this meeting. 
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TO: Planning Commission 
FROM: 
VIA: 

Nicole Dixon, Senior Planner  
Teri B. Lewis, AICP, LMO Official 

DATE March 11, 2011 
SUBJECT: APL100006 - Edgewater 
 
Staff has received an appeal from Chester C. Williams on behalf of Ephesian Ventures, LLC, 
regarding the issuance of a Notice of Action for XDPR100013, which permits a tabby walkway 
and brick areas at Edgewater on Broad Creek. 
 
The appellant is appealing this decision and seeks to have the Notice of Action voided.  The 
record as attached consists of the following documents:  Town Determination Letter, Appeal 
Application, Appellant’s Narrative titled Attachment 1, XDPR100013 File and Notice of Action 
titled Exhibits A & B, Deed Information titled Exhibit C, Other Letters from the Town and 
Appellant titled Exhibits D-G, Cited Law Case Information titled Exhibit H. We reserve the right 
to submit additional items in connection with this appeal. 
 
Per LMO Section 16-3-309, “Staff approval or disapproval of a land development plan may be 
appealed to the Planning Commission by any party in interest. The Planning Commission must 
act on the appeal within 60 days of receipt of the appeal, and the action of the Planning 
Commission is final, except as appellate rights provided in section 6-29-1150(C) of the State 
Code of South Carolina.” 
 
If you have any questions, feel free to contact me at 341-4686 or nicoled@hiltonheadislandsc.gov. 
 
 
 
 
 
 

 



 

 

 

LAW OFFICE OF 
CHESTER C. WILLIAMS, LLC 

17 Executive Park Road, Suite 2 
Post Office Box 6028 

Hilton Head Island, SC  29938-6028 
Telephone (843) 842-5411 

Telefax (843) 842-5412 
Email Firm@CCWLaw.net 

 
 
 
 

Chester C. Williams 
ALSO MEMBER LOUISIANA BAR 

______________________________ 
 

Thomas A. Gasparini 
ALSO MEMBER CALIFORNIA BAR 

(Inactive) 
ALSO MEMBER OHIO BAR 

(Inactive)     

  
July 9, 2010 

 
HAND DELIVERED 
and 
VIA EMAIL TO TeriL@HiltonHeadIslandSC.gov 
 
Teri B. Lewis, AICP 
LMO Official 
Town of Hilton Head Island 
One Town Center Court 
Hilton Head Island, SC 29928 
 

RE: Appeal of Notice of Action on Expedited Development Plan Review 
Application No. XDPR100013 – Our File No. 01505-005 

 
Dear Teri: 
 

We are pleased to deliver to you herewith for filing with the Town’s 
Planning Commission our appeal on behalf of our client, Ephesian Ventures, 
LLC, regarding the Town’s issuance of the April 15, 2010 Notice of Action on 
Expedited Development Plan Review Application No. XDPR100013.  Also 
enclosed is our check payable to the Town for the required filing fee for this 
appeal. 

 
By way of his copy of this letter, we advise Alfred W. Vadnais, Esq., the 

Chairman of the Planning Commission, of our filing of this appeal to the 
Planning Commission on behalf of Ephesian Ventures, LLC. 

 
Because Edgewater on Broad Creek Owners’ Association, Inc. is the 

permittee under Expedited Development Plan Review Application No. 
XDPR100013, it is a necessary party to this appeal.  By way of his copy of this 
letter, we serve a copy of our appeal on Michael W. Mogil, Esq., the attorney for 
Broad Creek Owners’ Association, Inc. 
 

Given the filing deadline requirements of the LMO and the Planning 
Commission’s meeting schedule, we trust this appeal will be placed on the 
agenda for the September 1, 2010 Planning Commission meeting. 



 

 
LAW OFFICE OF  
CHESTER C. WILLIAMS, LLC 

Teri B. Lewis, AICP 
July 9, 2010 

Page 2 
___________________________ 

 

 

 
Please let us know if you, your staff, or the Planning Commission require 

any further information from or on behalf of our client with respect to this 
appeal or the enclosed motion. 
 

With best regards, we are 
 
     Very truly yours, 
 
     LAW OFFICE OF CHESTER C. WILLIAMS, LLC 
 
 
 
 
     Chester C. Williams 
 
CCW:skt 
 
Enclosure 
 
cc: Alfred W. Vadnais, Esquire 
 Michael W. Mogil, Esquire 
 Gregory M. Alford, Esquire 



Town of Hilton Head Island
Community Development Department

One Town Center Court 
Hilton Head Island, SC  29928 

Phone: 843-341-4757 Fax: 843-842-8908 
www.hiltonheadislandsc.gov

FOR OFFICIAL USE ONLY

 Date Received: _____________
Accepted by: ______________ 
App. #: APL_______________
Meeting Date: _____________ 

Applicant/Agent Name: __________________________    Company: _________________________________ 
Mailing Address: _______________________________    City: _________________ State: ____ Zip: _______
Telephone: _________________ Fax: _______________    E-mail: ___________________________________ 

APPEAL (APL) SUBMITTAL REQUIREMENTS

Last Revised 5/5/10 1

Digital Submissions may be accepted via e-mail by calling 843-341-4757. The following items must be 
attached in order for this application to be complete: 

_____ A detailed narrative stating the Town Official or Body the made the decision, the date of the 
decision you are appealing, the decision you are appealing, the basis for your right to appeal, the 
grounds of the appeal, and citing any LMO Section numbers relied upon; and a statement of the 
specific decision requested of the Board of Zoning Appeals. 

_____ Any other documentation used to support the facts surrounding the decision. 

_____ Filing Fee - $100.00 cash or check made payable to the Town of Hilton Head Island. 

To the best of my knowledge, the information on this application and all additional documentation is true, 
factual, and complete. I hereby agree to abide by all conditions of any approvals granted by the Town of Hilton 
Head Island. I understand that such conditions shall apply to the subject property only and are a right or 
obligation transferable by sale.

I further understand that in the event of a State of Emergency due to a Disaster, the review and approval times 
set forth in the Land Management Ordinance may be suspended.  

Applicant/Agent Signature: __________________________________    Date: __________________________ 

Note: This is an appeal to the Planning Commission under
LMO Section 16-3-309.

Epehsian Ventures, LLC

Post Office Box 6028 Hilton Head island SC 29938

✔

✔

✔

Chester C. Williams, Attorney for the Applicant

July 9, 2010

Chester C. Williams, Attorney for the Applicant

843-842-5411 843-842-5412 Firm@CCWLaw.net

See Attachment 1

See Attachment 1
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STATE OF SOUTH CAROLINA ) BEFORE THE PLANNING COMMISSION 
OF THE TOWN OF HILTON HEAD 

ISLAND, SOUTH CAROLINA 
 

REQUEST FOR APPEAL 
NO. APL10000_____ 

 ) 
 ) 
 ) 
 ) 
COUNTY OF BEAUFORT ) 
 

ATTACHMENT 1 
TO THE APPEAL APPLICATION OF 

EPHESIAN VENTURES, LLC 
 

NARRATIVE 
 
 
I.  INTRODUCTION 
 

This Attachment 2 is part of the Request for Appeal (this “Appeal”) filed 
by Ephesian Ventures, LLC (“Ephesian”) in connection with the Notice of Action 
dated April 15, 2010 (the “Notice of Action”) signed by Nicole Dixon, Planner for 
the Town of Hilton Head Island (the “Town”), on the Expedited Development 
Plan Review Application No. XDPR100013 (the “XDPR Application”) filed on 
April 12, 2010 on behalf of Edgewater on Broad Creek, HPR (the “Edgewater 
HOA”).1  The Notice of Action2 purports to permit the construction of a tabby 
pathway on property which is subject to restrictive covenants and easements 
and other rights held by Ephesian.  This Narrative is submitted to the Town as 
part of this Appeal, for inclusion in the record of this Appeal, and for review by 
the Town’s Planning Commission (the “Planning Commission”). 

 
Ephesian owns a 16.01 acre tract adjacent to the property of Edgewater 

on Broad Creek Horizontal Property Regime (the “Regime”).  The Regime was 
created by the recording of the Master Deed Establishing the Edgewater on 
Broad Creek Horizontal Property Regime (Phase I) on December 31, 2002 in 

                                                 
1 A copy of the XDPR Application is attached to this Narrative as Exhibit A. 

2 A copy of the Notice of Action is attached to this Narrative as Exhibit B. 
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Beaufort County Record Book 1689 at Page 574 (the “Master Deed”).3  The 
Master Deed submitted 7.64 acres of the Edgewater on Broad Creek property 
(the “Regime Property”) to the provisions of the South Carolina Horizontal 
Property Act, Section 27-31-10, et seq. of the Code of Laws of South Carolina 
(1976), as amended (the “SC Code”).  Ephesian is the owner of property at 
Edgewater on Broad Creek (the “16.01 Acre Tract”) not included in the Regime 
Property. 

 
Ephesian acquired the 16.01 Acre Tract by way of that certain deed from 

the Trustee in Bankruptcy for Broad Creek Edgewater, LP recorded on July 7, 
2008 in Beaufort County Record Book 2742 at Page 2049.4  Ephesian’s deed 
also conveys to Ephesian the rights of the Declarant under the Master Deed 
and numerous reserved easements and other interests in the Regime Property, 
as more fully discussed below. 

 
The Regime Property is designated as Beaufort County tax parcel R510-

011-000-0177-0000, and the 16.01 Acre Tract is designated as Beaufort 
County tax parcel R510-011-000-0004-0000. 

 
This Appeal seeks to reverse the decision of the LMO Official and her 

Staff to issue the Notice of Action, and to void the Notice of Action. 
 
 

II.  BACKGROUND 
 

On or about April 9, 2010, the Edgewater HOA started site work and 
construction of a tabby pathway on a portion of the Regime Property, without 
seeking the consent of Ephesian for such work.  That same day, Ms. Dixon, on 
behalf of the Town, ordered that such site work and construction activities 
                                                 
3 The Master Deed as recorded, including all exhibits, is 91 pages.  Ephesian has previously 
provided copies of the Master Deed to the Town Staff.  Because of the size of the document, a 
copy of the Master Deed is not attached to this Narrative as an exhibit; however, Ephesian will 
have a copy of the Master Deed available at the hearing of this Appeal, and will readily provide 
a copy to any member of the Planning Commission upon request. 

4 A copy of Ephesian’s deed is attached to this Narrative as Exhibit C. 
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cease until the proposed work was properly permitted by the Town.  Ephesian 
believes that, as a result of the Town’s stop work order, the XDPR Application 
was filed with the Town on April 12, 2010. 

 
By way of a letter to Ms. Dixon on April 15, 2010, the undersigned, on 

behalf of Ephesian, asked that Ms. Dixon provide Ephesian with notice of the 
filing of the XDPR Application, specifically for the purpose of reviewing the 
XDPR Application for compliance with applicable restrictive covenants.5  
However, Ephesian was not advised by Ms. Dixon of the filing of the XDPR 
Application until the undersigned received an email from Ms. Dixon on April 
20, 2010,6 in which Ms. Dixon advised the undersigned of the issuance of the 
Notice of Action.  The undersigned and Ephesian did not receive copies of the 
XDPR Application and the Notice of Action until they were obtained from a 
review of the Town’s file on the XDPR Application on April 26, 2010. 

 
By way of a letter to Teri B. Lewis, AICP, the Town’s LMO Official, on 

April 28, 2010, Ephesian, through the undersigned, notified the Town that the 
XDPR Application contained factual inaccuracies and was improperly issued.7  
That letter identified Ephesian as the holder of the rights of the Declarant (the 
“Declarant Rights”) under the Master Deed by way of the Ephesian Deed, 
advised Mrs. Lewis and the Town of certain rights reserved under the Master 
Deed to the Declarant and held by Ephesian, further advised Mrs. Lewis and 
the Town of restrictive covenants contained in the Master Deed that are 
applicable to the Regime Tract, and informed the Town that the restrictive 
covenants applicable to the Regime Tract are contrary to, conflict with, or 
prohibit the activity permitted by the XDPR Application and the Notice of 
Action. 

 

                                                 
5 A copy of the April 15, 2010 letter to Ms. Dixon is attached to this Narrative as Exhibit D. 

6 A copy of the April 20, 2010 email from Ms. Dixon is attached to this Narrative as Exhibit E. 

7 A copy of the April 28, 2010 letter to Ms. Lewis (without the two enclosures, which are the 
Master Deed and Ephesian’s deed) is attached to this Narrative as Exhibit F. 
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On April 30, 2010, in her letter to IMC Resort Services, Inc., the 
Edgewater HOA’s agent on the XDPR Application,8 Mrs. Lewis, rescinded the 
Notice of Action, stating:  

 
The Notice of Action has been rescinded and the project denied 
based on discovery that misinformation was provided by you as 
part of the application.  After further review by the Town’s 
attorney, the proposed project is in violation of the Master Deed 
Establishing the Edgewater on Broad Creek Horizontal Property 
Regime (Phase 1).  According to information contained in the 
deed, Ephesian retains all rights that went with the property 
transfer as part of the bankruptcy.  South Carolina Code of 
Laws (Section 6-29-1145(B)(3)) prohibits the issuance of permits 
and approvals if they are contrary to the restrictive covenants.  
Therefore, prior to the review of any subsequent applications, 
you must receive written approval from Ephesian based on 
requirements in the recorded covenants and submit it as part of 
your applications.  (Emphasis added.) 

 
On May 19, 2010, the Edgewater HOA filed an appeal of the rescission of 

the Notice of Action to the Planning Commission.  However, on June 25, 2010 
Mrs. Lewis advised the Edgewater HOA by her letter of that date that her 
rescission of the Notice of Action was improper under LMO Section 16-3-
310(C), and that the rescission of the Notice of Action would be held in 
abeyance.  Based on Mrs. Lewis’ withdrawal of her rescission of the Notice of 
Action, the Edgewater HOA’s appeal was rendered moot, and the Notice of 
Action is still effective. 

 
Ephesian alleges that the work authorized by the Notice of Action is not 

properly permitted, because the XDPR Application is factually inaccurate and 
is incomplete, and the Notice of Action is therefore invalid, as more fully 
explained below. 

 
 
 

                                                 
8 A copy of Mrs. Lewis’ April 30, 2010 letter to IMC Resort Services, Inc. is attached to this 
Narrative as Exhibit G. 
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III.  DEVELOPMENT PLANS – ISSUANCE OF PERMITS 
 

Sections 16-2-101 and 16-10-201 of the LMO identify the Administrator 
as “the LMO Official or his/her designee”. 

 
Section 6-29-1150(A) of the Code of Laws of South Carolina (1976), as 

amended (the “SC Code”), which is part of the South Carolina Local 
Government Comprehensive Planning Enabling Act of 1994 (the “State 
Enabling Act”), says that “land development regulations adopted by [the Town] 
must include a specific procedure for the submission and approval or 
disapproval by the planning commission or designated staff.”  Under LMO 
Section 16-2-102, the Administrator, who is part of the Town staff, has the 
authority to, among other things, review and take action on development plans. 

 
Teri B. Lewis, AICP is the Town’s LMO Official, and Ms. Dixon is a 

Planner in the Town’s Community Development Department.  Subject to the 
arguments for appeal set forth below, Ephesian has assumed, for purposes of 
this Appeal only, that the LMO Official has the legal authority to review and act 
on the XDPR Application and to issue the Notice of Action, and Ms. Dixon had 
appropriate delegated authority from Mrs. Lewis to do likewise. 

 
 

IV.  THE AUTHORITY AND POWER OF THE PLANNING 
COMMISSION – APPEALS OF STAFF ACTION ON LAND 
DEVELOPMENT PLANS 

 
Section 6-29-340(B) of the State Enabling Act charges the Planning 

Commission with the power and duty to, among other things, prepare and 
recommend for adoption to the Town Council regulations for the subdivision or 
development of land, and appropriate revisions thereof, and “to oversee the 
administration of the regulations that may be adopted [by the Town] as 
provided in [the State Enabling Act]”. 

 
Section 6-29-1150(C) of the State Enabling Act says that, “Staff action, if 

authorized, to approve or disapprove a land development plan may be appealed 
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to the planning commission by any party in interest.”  Further, LMO Section 
16-3-309 says, “Staff approval or disapproval of a land development plan may 
be appealed to the Planning Commission by any party in interest.”  As the 
holder of the Declarant Rights for the Regime Property under the Master Deed, 
Ephesian is clearly a “party in interest” with respect to the approval of the 
XDPR Application. 

 
 

V. THE XDPR APPLICATION 
 
A review of the Town’s file on the XDPR Application clearly indicates that 

the XDPR Application was incomplete when filed and when the Notice of Action 
was issued.  As more fully explained below, few, if any, of the items required by 
LMO Section 16-3-303 for a complete development plan application, other than 
the application form and fee, were submitted to the Town. 
 

More importantly, the XDPR Application represents that there are no 
recorded private covenants and/or restrictions that are contrary to, conflict 
with, or prohibit the proposed request.  As noted in the April 28, 2010 letter to 
Mrs. Lewis, and as confirmed in Mrs. Lewis’ April 30, 2010 letter, the 
representation made on behalf of the Association in the XDPR Application 
regarding recorded private covenants and/or restrictions is clearly factually 
inaccurate.  Specifically, Mrs. Lewis said in her letter that “...misinformation 
was provided by you [the Edgewater HOA’s agent] as part of the application.” 

 
 

VI. THE NOTICE OF ACTION 
 

As mentioned above, the XDPR Application was submitted in response to 
Ms. Dixon’s order to cease work on the tabby walkway that was under 
construction by the Edgewater HOA.   

 
Ephesian notes for the record that it has neither consented to nor 

approved of the filing of the XDPR Application as it relates to Ephesian’s 
interests in the Regime Property.  Ephesian also notes for the record that it 
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categorically has not, and does not, consent to any work on the Regime 
Property that may have an adverse impact on its interests in the Regime 
Property, including the work purportedly permitted by the Notice of Action, 
absent specific written approval from Ephesian.  

 
Ephesian asserts that Notice of Action was wrongfully and improperly 

issued by the Town to the Edgewater HOA.  Ephesian is clearly aggrieved by 
the Notice of Action and the work undertaken by the Edgewater HOA pursuant 
to the Notice of Action, and therefore has filed this Appeal to the Planning 
Commission. 

 
 

VII.  STANDING 
 

Ephesian has standing to file this Appeal because the Appellant has 
easements and other rights in and to the Regime Property, including the 
Declarant Rights, under applicable restrictive covenants contained in the 
Master Deed, and is therefore clearly a “party in interest” under Section 6-29-
1150(C) of the State Enabling Act.  Ephesian also has standing to file this 
Appeal to the Planning Commission in order to invoke the Planning 
Commission’s power and duty to oversee the administration of the LMO 
pursuant to Section 6-29-340(B)(2) of the State Enabling Act.  In addition, 
Ephesian has standing to file this Appeal under LMO Section 16-3-309. 

 
 

VIII.  NECESSARY PARTY 
 

The Edgewater HOA, as the permittee under the Notice of Action, is a 
necessary party to this Appeal.  Accordingly, Ephesian asks that the Edgewater 
HOA receive notice of all matters and hearings associated with this Appeal.9 

 
 
 

                                                 
9 See Spanish Wells Property Owners Association, Inc. v. Board of Adjustment of the Town of 
Hilton Head Island, 367 S.E.2d 160 (SC 1988), a copy of which is attached to this Narrative as 
Exhibit H.  
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IX. GROUNDS FOR APPEAL 
 
Ephesian alleges that the Notice of Action was wrongfully and improperly 

issued by the Town to the Edgewater HOA, because the XDPR Application was 
factually inaccurate and incomplete when filed and when the Notice of Action 
was issued, and the permitted activity is contrary to, conflicts with, or is 
prohibited by restrictive covenants applicable to the Regime Tract contained in 
the Master Deed. 

 
 

X. EPHESIAN’S ARGUMENTS FOR APPEAL 
 
A. INVALIDITY OF THE NOTICE OF ACTION – INCOMPLETE 

APPLICATION 
 
Ephesian submits that the Notice of Action is invalid under LMO 

Sections 16-3-108 and 16-3-303 and, as the XDPR Application is incomplete. 
 
LMO Section 16-3-303 sets forth the requirements for a complete 

development plan application, and LMO Section 16-3-108 requires that the 
Administrator notify an applicant if an application is incomplete. 

 
A cursory review of the XDPR Application and the materials in the Town’s 

file for same necessarily leads one to the conclusion that it was incomplete 
when submitted.  Few, if any, of the items required by LMO Section 16-3-303 
for a complete development plan application, other than the application form 
and fee, were submitted to the Town.10  Even the minimal required items 
specified in the Expedited Development Plan Review Supplemental Application 
Form are incomplete.  Specifically, the property owner’s certification of consent 
is not notarized; there is no narrative describing the scope of the project; there 
is no survey of the area of the property being affected by the application 

                                                 
10 Ephesian notes that the LMO does not seem to include any requirements or guidelines for 
an “expedited” development plan review application.  In fact, it does not seem that the word 
“expedited” appears anywhere in the LMO. 
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showing existing topography, all trees six inches in diameter and larger, and 
other required matters; there is no landscape plan showing changes being 
proposed; and there are no copies of approvals from outside agencies. 

 
Because the XDPR Application is incomplete under LMO Sections 16-3-

108 and 16-3-303, the Notice of Action was issued in error, and is therefore 
invalid. 

 
B. INVALIDITY OF THE NOTICE OF ACTION – CONFLICT WITH 

RECORDED PRIVATE COVENANTS AND/OR RESTRICTIONS 
 
Ephesian further submits that the Notice of Action is invalid because the 

activity permitted by the Notice of Action is contrary to, conflicts with, or is 
prohibited by recorded private covenants and/or restrictions contained in the 
Master Deed. 

 
Among the rights reserved under the Master Deed to the Declarant, as 

defined in the Master Deed, and now held by Ephesian pursuant to its deed are 
the right to improve the Regime Property by clearing, tree pruning, 
constructing additional parking and common facilities, including, but not 
necessarily limited to recreational facilities, drainage facilities, lagoons, and the 
like.  In addition, Ephesian holds rights of ingress and egress across the 
Regime Property, the rights to install utility and drainage lines, equipment and 
facilities over the Regime Property, and the right to grant easements over the 
Regime Property.  Further, Ephesian owns all water and sewer lines, pipes, 
pumps, pumping stations, and other equipment and facilities on the Regime 
Property. 

 
The XDPR Application represents that there are no “recorded private 

covenants and/or restrictions that are contrary to, conflict with, or prohibit the 
proposed request”.  Based on the covenants and restrictions contained in the 
Master Deed and the easements and other rights in and to the Regime Property 
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now held by Ephesian under the Master Deed, Ephesian submits that this 
representation is factually inaccurate.11 

 
Section 6-29-1145(B)(3) of the State Enabling Act provides, in part, 
 

(B)  If a local planning agency has actual notice of a 
restrictive covenant on a tract or parcel of land that is 
contrary to, conflicts with, or prohibits the permitted activity: 

 
(3)  from any other source including, but not limited 

to, other property holders, the local planning agency must 
not issue the permit unless the local planning agency 
receives confirmation from the applicant that the restrictive 
covenant has been released for the tract or parcel of land by 
action of the appropriate authority or property holders or by 
court order. 

  
But for the factual inaccuracy in the XDPR Application regarding 

recorded private covenants and/or restrictions, the Notice of Action would not, 
and legally could not, have been issued; and if notice of the filing of the XDPR 
Application had been timely given to Ephesian, or if Ephesian’s easement and 
other rights in and to the Regime Property has been considered in the Town’s 
review process, then the issue of conflict with recorded private covenants 
and/or restrictions could have been brought to the Town’s attention. 

 
The Town, through Mrs. Lewis, as the LMO Official, and the Town 

Attorney, Gregory M. Alford, Esq., as set forth in Mrs. Lewis’ April 30, 2010 
letter, is already on the record as agreeing with Ephesian that the XDPR 
Application contained “misinformation” regarding applicable restrictive 
covenants, that the project proposed by the XDPR Application “is in violation of 
the Master Deed”, and that “Ephesian retains all rights that went with the 
property transfer as part of the bankruptcy.” 

 
                                                 
11 Ephesian has no reason to believe that this factual inaccuracy in the XDPR Application was 
an intentional misrepresentation by or on behalf of the Edgewater HOA; instead, Ephesian 
assumes this factual inaccuracy was a mistake on the part of the Edgewater HOA. 
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Because the XDPR Application was factually inaccurate when submitted, 
and because restrictive covenants on the Regime Tract are contrary to, conflict 
with, or prohibit the permitted activity, the Notice of Action should not have 
been issued, and therefore should be voided.  

 
C. CONSTITUTIONAL ISSUES 

 
Ephesian further believes the Town’s issuance of the Notice of Action was 

wrong because the work purportedly permitted by the Notice of Action has a 
material detrimental effect on protected property rights and interests of 
Ephesian in the Regime Property, without having afforded Ephesian the right to 
notice and an opportunity to be heard, in violation of the due process clauses 
of the United States Constitution and South Carolina Constitution.  The 
actions of the Town surrounding the issuance of the Notice of Action were 
arbitrary and capricious, in derogation of Ephesian’s protected property 
interests, and without a reasonable basis or justification in law or fact, for the 
reasons specified above. 

 
 

XI.  CONCLUSION 
 

Because the Notice of Action is based on the incomplete and factually 
inaccurate XDPR Application, and because the Edgewater HOA did not obtain 
Ephesian’s consent before the project permitted by the Notice of Action was 
undertaken, the Notice of Action is invalid.  The Notice of Action was issued in 
violation of the requirements of the LMO Section 16-3-106 and 16-3-303 for a 
complete application, and in violation of Section 6-29-1145(B)(3) of the State 
Enabling Act.  Therefore, the Notice of Action was improperly issued, in an 
arbitrary and capricious manner, contrary to the explicit provisions of the State 
Enabling Act, the LMO, and federal and state constitutions.  Accordingly, 
Ephesian asks that the Planning Commission (a) consider the issues raised in 
this Appeal and the pertinent provisions of the State Enabling Act, the LMO, 
and other applicable law, (b) find that the Notice of Action was improperly 
issued, and (c) reverse the decision of the LMO Official and her Staff to issue 
the Notice of Action, and declare the Notice of Action void. 
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Ephesian reserves the right to submit additional materials, documents, 

and information to the Planning Commission in connection with this Appeal. 
 
Respectfully submitted on behalf of Ephesian Ventures, LLC this 9th day 

of July, 2010. 
 

 

 

 

___________________________________ 
Chester C. Williams, Esquire 
Law Office of Chester C. Williams, LLC 
17 Executive Park Road, Suite 2 
Post Office Box 6028 
Hilton Head Island, SC 29938-6028 
843-842-5411 
843-842-5412 (fax) 
Firm@CCWLaw.net 
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LAW OFFICE OF 

CHESTER C. WILLIAMS, LLC 
17 Executive Park Road, Suite 2 

Post Office Box 6028 
Hilton Head Island, SC  29938-6028 

Telephone (843) 842-5411 
Telefax (843) 842-5412 
Email Firm@CCWLaw.net 

 
 
 
 

Chester C. Williams 
ALSO MEMBER LOUISIANA BAR 
______________________________ 

 

Thomas A. Gasparini 
ALSO MEMBER CALIFORNIA BAR 

(Inactive) 
ALSO MEMBER OHIO BAR 

(Inactive)   

 
April 15, 2010 

 
Ms. Nicole Dixon 
Planner 
Town of Hilton Head Island 
Community Development Department 
One Town Center Court 
Hilton Head Island, SC 29928 
 

RE: Edgewater on Broad Creek - Edgewater HOA Swimming Pool 
Applications – Our File Nos. 015005-001 and 01505-004 

 
Dear Nicole: 
 

Following-up regarding the above matter, we understand the Town’s 
Design Review Board has approved the aesthetics of the proposed site plan for 
the swimming pool proposed by the Edgewater HOA. 

 
As we understand our last discussion with you regarding the proposed 

HOA swimming pool on this past Tuesday morning, the Edgewater HOA will be 
required by the Town to obtain development plan review approval before they are 
able to apply for and obtain a building permit for their proposed pool.  We are 
reviewing those issues on behalf of our client, Ephesian Ventures, LLC, the owner 
of the substantial portion of the Edgewater property that is the subject of permits 
issued by the Town. 

 
You have advised us that you will provide us with a copy of any 

development plan review applications submitted by the Edgewater HOA for their 
proposed pool.  We trust this will include any proposals to amend any existing 
permits, and we would also appreciate receiving copies of any other permit 
applications that the Edgewater HOA may submit in connection with its proposed 
pool. 

 
In addition, we would appreciate receiving copies of any applications 

submitted by the Edgewater HOA with respect to the sidewalk or other pathway 
installation which is underway last week, which we understand has been stopped 
by the Town. 
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LAW OFFICE OF
CHESTER C. WILLIAMS, LLC

Ms. Nicole Dixon 
April 15, 2010 

Page 2 
___________________________

Thanking you for your consideration regarding this matter, we are  
 
     Very truly yours, 
 
     LAW OFFICE OF CHESTER C. WILLIAMS, LLC 
 
 
 
 
     Chester C. Williams 
 
 
CCW:skt 
 



From: Law Office of Chester C. Williams, LLC
To: Chet Williams; 
Subject: FW: Edgewater
Date: Tuesday, April 20, 2010 9:17:24 AM

From: Dixon Nicole [mailto:nicoled@hiltonheadislandsc.gov]
Sent: Tuesday, April 20, 2010 9:04 AM 
To: Firm@CCWLaw.net 
Subject: Edgewater 

Chet,
 I also forgot to mention that the other applicant for Edgewater did come in and get an XDPR for the tabby 
sidewalk last week and it was approved and I believe they have completed that work. Let me know if you have 
any questions about that. When they come in for the DPR for the pool, I will let you know and you can stop by 
and take a look at their plans.

Nicole Dixon, Planner
Community Development Department
Town of Hilton Head Island
One Town Center Court
Hilton Head Island, SC  29928
843-341-4686
fax 843-842-8908

This email and any files transmitted with it are confidential and intended
solely for the use of the individual or entity to whom they are addressed. 

If you have received this email in error please notify the originator of the
message.

Any views expressed in this message are those of the individual sender. 

This message has been scanned for viruses and spam by MX Logic.
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LAW OFFICE OF 

CHESTER C. WILLIAMS, LLC 
17 Executive Park Road, Suite 2 

Post Office Box 6028 
Hilton Head Island, SC  29938-6028 

Telephone (843) 842-5411 
Telefax (843) 842-5412 
Email Firm@CCWLaw.net 

 
 
 
 

Chester C. Williams 
ALSO MEMBER LOUISIANA BAR 
______________________________ 

 
Thomas A. Gasparini 

ALSO MEMBER CALIFORNIA BAR 
(Inactive) 

ALSO MEMBER OHIO BAR 
(Inactive)   

April 28, 2010 
 
Teri B. Lewis, AICP 
LMO Official        HAND DELIVERED 
Community Development Department 
Town of Hilton Head Island 
One Town Center Court 
Hilton Head Island, SC 29928 
 

RE: Edgewater on Broad Creek; Tabby Pathway; Expedited Development 
Plan Review Application No. XDPR100013 – Our File No. 01505-005  

  
Dear Teri: 
 
 We represent Ephesian Ventures, LLC (“Ephesian”), which owns a 16.01 
acre tract adjacent to the Edgewater on Broad Creek Horizontal Property Regime 
(the “Regime”).  The Regime was established by the Master Deed (the “Master 
Deed”) recorded on December 31, 2002 in the Office of the Register of Deeds for 
Beaufort County, SC in Record Book 1689 at Page 574.  A copy of the Master 
Deed is enclosed herewith. 
 

The Master Deed submitted 7.64 acres of the Edgewater on Broad Creek 
property to the provisions of the South Carolina Horizontal Property Act, Section 
27-31-10, et. seq. of the Code of Laws of South Carolina (1976), as amended (the 
“Act”).  Ephesian is the owner of property at Edgewater on Broad Creek not 
submitted to the provisions of the Act by the Master Deed. 
 

Ephesian is also the holder of the rights of the Declarant under the Master 
Deed by way of that certain Quitclaim Deed from the Trustee in Bankruptcy for 
Broad Creek Edgewater, LP, recorded on July 7, 2008 in Beaufort County Record 
Book 2742 at Page 2049 (the “Quitclaim Deed”). A copy of the Quitclaim Deed is 
enclosed herewith.   
 

It has come to Ephesian’s attention that Edgewater on Broad Creek 
Owners’ Association, Inc. (the “Edgewater HOA”) filed the above-referenced 
application for Expedited Development Plan Review (the “XDPR Application”) on 
April 12, 2010 in connection with the construction of a tabby pathway and 
related recreational amenities  on the Regime property.  A Notice of Action on the 
XDPR Application was issued on April 15, 2010. 
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CHESTER C. WILLIAMS, LLC

Teri B. Lewis, AICP 
April 28, 2010 

Page 2 
___________________________

By way of our letter of April 15, 2010 to Nicole Dixon, we had asked that 
Nicole advise of us the filing of the XDPR Application, specifically for the purpose 
of reviewing the XDPR Application for compliance with applicable restrictive 
covenants.  A copy of our April 15, 2010 letter to Nicole is enclosed.  However, 
despite our written request, we were not advised by Nicole of the filing of the 
XDPR Application until we received her email of April 20, 2010, in which Nicole 
also advised us of the issuance of the Notice of Action on the XDPR Application.  
We obtained a copy of the XDPR Application on April 26, 2010 when we reviewed 
the Town’s file on the XDPR Application. 

 
Among the rights reserved under the Master Deed to the Declarant, as 

defined in the Master Deed, and held by Ephesian pursuant to the Quitclaim 
Deed, are the right to improve the Regime by clearing, tree pruning, constructing 
additional parking and common facilities, including, but not necessarily limited 
to recreational facilities, drainage facilities, lagoons, and the like.  In addition, 
Ephesian holds rights of ingress and egress across the Regime property, the 
rights to install utility and drainage lines, equipment and facilities over the 
Regime property, and the right to grant easements over the Regime property.  
Further, Ephesian owns all water and sewer lines, pipes, pumps, pumping 
stations, and other equipment and facilities on the Regime property.  We refer 
you to Exhibit A to the Master Deed.   

 
 Our review of the Town’s file on the XDPR Application clearly indicates that 
the XDPR Application was incomplete when filed and when the Notice of Action 
was issued. The XDPR Application also represents that there are no recorded 
private covenants and/or restrictions that are contrary to, conflict with, or 
prohibit the proposed request.  As you can readily ascertain from this letter, 
Ephesian believes this representation is clearly false, as the Edgewater HOA’s 
tabby pathway and related recreational amenities are in conflict with, and 
prohibited by, the provisions of the Master Deed. 
 
 Section 6-29-1145(B)(3) of the Code of Laws of South Carolina (1976), as 
amended provides, in part, 
 

(B)  If a local planning agency has actual notice of a restrictive 
covenant on a tract or parcel of land that is contrary to, conflicts 
with, or prohibits the permitted activity: 
 
(3)  from any other source including, but not limited to, other 
property holders, the local planning agency must not issue the 
permit unless the local planning agency receives confirmation from 
the applicant that the restrictive covenant has been released for the 
tract or parcel of land by action of the appropriate authority or 
property holders or by court order. 

  



LAW OFFICE OF
CHESTER C. WILLIAMS, LLC

Teri B. Lewis, AICP 
April 28, 2010 

Page 3 
___________________________

 Ephesian does not intend to relinquish any rights reserved to the Declarant 
under the Master Deed and the Quitclaim Deed, and is opposed to the project 
contemplated by the XDPR Application.  Accordingly this letter provides the Town 
of Hilton Head Island with actual notice of a restrictive covenant on the Regime 
property that is contrary to, conflicts with, or prohibits the permitted activity. 
 
 We trust that the Town will take the appropriate action by rescinding the 
Notice of Action on the XDPR Application, and by not issuing any permit or other 
Notice of Action in connection with the XDPR Application until the XDPR 
Application is complete, and there is full compliance with the provisions of 
Section 1145(B)(3) of the South Carolina Code. 
  

With best regards, we are  
             
     Very Truly Yours, 
 
     LAW OFFICE OF CHESTER C. WILLIAMS, LLC 
 
 
 
  
     Chester C. Williams 
 
CCW:skt 
Enclosures 



TOWN OF HILTON HEAD ISLAND 
COMMUNITY DEVELOPMENT DEPARTMENT 

One Town Center Court, Hilton Head Island, S.C. 29928 
(843) 341-4757    Fax (843) 842-7228 
Http://www.hiltonheadislandsc.gov 

IMC Resort Services, Inc 
2 Corpus Christi Place 
Suite 302 
Hilton Head Island, SC 29928 

RE: Edgewater on Broad Creek, tabby walkway 
 XDPR10013 

April 30, 2010 

Dear Mr. Bucko: 

Town Staff has rescinded the Notice of Action issued to Edgewater on Broad Creek to 
construct a tabby walkway and brick areas at 50 Verbena Lane (Expedited Development 
Plan Review (XDPR10013).  The Notice of Action has been rescinded and the project 
denied based on discovery that misinformation was provided by you as part of the 
application.  After further review by the Town’s attorney, the proposed project is in 
violation of the Master Deed Establishing the Edgewater on Broad Creek Horizontal 
Property Regime (Phase 1).  According to information contained in the deed, Ephesian 
retains all rights that went with the property transfer as part of the bankruptcy.  South 
Carolina Code of Laws (Section 6-29-1145(B)(3)) prohibits the issuance of permits and 
approvals if they are contrary to the restrictive covenants.  Therefore, prior to the review 
of any subsequent applications, you must receive written approval from Ephesian based 
on requirements in the recorded covenants and submit it as part of your application. 

Please be aware that per Town Land Management Ordinance (LMO) Section 16-3-309 
should you disagree with the denial of XDPR100013 you may appeal to the Town’s 
Planning Commission.

Additionally, the approval to install a new pool, Design Review Board application 
DR100017 has been voided by Town Staff for the reasons as described in the first 
paragraph above. 

Please contact me if you have any additional questions concerning this matter. 

Sincerely,

Teri Lewis, AICP 
LMO Official 

Cc:  Chester C. Williams 
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Supreme Court of South Carolina.
SPANISH WELLS PROPERTY OWNERS

ASSOCIATION, INC., Respondent,
v.

BOARD OF ADJUSTMENT OF the
TOWN OF HILTON HEAD ISLAND,

South Carolina, Petitioner.
In re CALIBOGUE SQUARE SUBDIVI-

SION.
No. 22859.

Heard March 8, 1988.
Decided April 11, 1988.

After town planning commission granted
preliminary development permit, property
owners association appealed the commis-
sion's action to the Board of Adjustment.
The Board of Adjustment denied the ap-
peal, and association appealed to the Court
of Common Pleas. The Court of Common
Pleas, Beaufort County, John H. Waller,
Jr., J., granted Board of Adjustment's mo-
tion to dismiss, and association appealed.
The Court of Appeals, 292 S.C. 542, 357
S.E.2d 487, reversed, and board sought re-
view. The Supreme Court granted certiorari
to review, and held that party, who was
granted development permit, was necessary
party to appeal of its permit.

Reversed.

West Headnotes

Zoning and Planning 414 1602

414 Zoning and Planning
414X Judicial Review or Relief

414X(B) Proceedings
414k1600 Parties

414k1602 k. Necessary and in-
dispensable parties. Most Cited Cases

(Formerly 414k582.1, 414k582)
Party who was granted development permit
was necessary party to appeal of its permit.
**161 *67 Curtis L. Coltrane and James
M. Herring, of Herring, Meyer & Coltrane,
P.A., Hilton Head Island, for petitioner.

Phillip C. Lyman, of Lyman & Howell,
P.A., Hilton Head Island, for respondent.

*68 PER CURIAM:

This case involves a development dispute
on Hilton Head Island. This Court granted
certiorari to review the decision of the
Court of Appeals in Spanish Wells Prop-
erty Owners Ass'n v. Board of Adjustment,
292 S.C. 542, 357 S.E.2d 487
(Ct.App.1987). We now reverse and re-
mand.

The Hilton Head Island Planning Commis-
sion granted a preliminary development
permit to Calibogue Yacht Properties, Inc.
(Calibogue). Respondent Spanish Wells
Property Owners Association, Inc.
(Spanish Wells) objected to the issuance
and appealed to petitioner Board of Adjust-
ment (Board). The Board denied the ap-
peal, and Spanish Wells appealed to the
circuit court. The Board moved to dismiss
under Rule 12(b)(7), SCRCP, arguing that
Calibogue was a necessary party to the ap-
peal under Rule 19, SCRCP. The circuit
court granted the motion to dismiss, but al-
lowed Spanish Wells fifteen days leave to
join Calibogue. Spanish Wells instead ap-
pealed the order; the Court of Appeals re-
versed, holding that Calibogue was a prop-
er, but not necessary, party to the appeal.

The sole question we address here is
whether a permittee is a necessary party to
an action to revoke a development permit.

367 S.E.2d 160 Page 1
295 S.C. 67, 367 S.E.2d 160
(Cite as: 295 S.C. 67, 367 S.E.2d 160)

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Other jurisdictions are divided on whether
the permittee or successful applicant is a
necessary party to an appeal instituted by
an aggrieved party. The emerging majority
view is that the permittee is a necessary
party. See 3 Rathkopf, The Law of Zoning
and Planning § 42.05[3] (4th Ed.1980 &
Supp.1987) (citing numerous cases espous-
ing “ascending” view); 101A C.J.S. Zoning
and Planning § 301 (1979).

We find the reasoning behind the majority
rule convincing. Designating the permittee
a necessary party insures the most vitally
interested party's participation in the appel-
late process. See Cathcart-
Maltby-Clearview Community Council v.
Snohomish County, 96 Wash.2d 201, 634
P.2d 853 (1981) (owner-applicant is party
“most affected” and is necessary to any
proceeding to invalidate his interest). Parti-
cipation*69 by the most interested party
serves judicial economy. Additionally, the
majority rule insures that where a circuit
court reverses a permit approval, the per-
mittee will be bound because it is a party to
the appeal. See Hidden Lake Development
Co. v. District Court, 183 Colo. 168, 515
P.2d 632 (1973); accord Board of Commis-
sioners of Mesa County v. Carter, 193
Colo. 225, 564 P.2d 421 (1977); Lanaux v.
City of New Orleans, 489 So.2d 329
(La.Ct.App.1986); Schroeder v. Burleigh
County Board of Commissioners, 252
N.W.2d 893 (N.D.1977).

For the foregoing reasons, we adopt the
majority rule and hold that a development
permittee is a necessary party to an appeal
of its permit. The trial court therefore cor-
rectly ruled that Calibogue was a necessary
party to Spanish Wells' appeal of the per-
mit approval. Accordingly, the decision of
the Court of Appeals to the contrary is
**162 reversed and the circuit court's order

is affirmed.

REVERSED.

S.C.,1988.
Spanish Wells Property Owners Ass'n, Inc.
v. Board of Adjustment of Town of Hilton
Head Island
295 S.C. 67, 367 S.E.2d 160

END OF DOCUMENT

367 S.E.2d 160 Page 2
295 S.C. 67, 367 S.E.2d 160
(Cite as: 295 S.C. 67, 367 S.E.2d 160)
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